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Senior Counsel
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FROM: Isabelle Katz Pinzler
Acting Assistant Attorne
Civil Rights Division

SUBJECT: Status of Activities on Title IX and Federally
Conducted Education Programs Initiative

The purpose of this memorandum is to provide an overview of
our objectives and proposed timetable with respect to the
President's initiative on Title IX and federally conducted
education and training programs. In gummary, it is our objective
to publish a proposed regulation to enforce Title IX by 24
agencies and to submit a draft Executive order for review by the
end of this year. Publication of the proposed regulation will be
difficult to achieve in this time frame, however, unless there is
substantial coordination and prompt attention by all of the
participating agencies, the Office of Federal Register (OFR), the
Department's Office of Legal Counsel (OLC), and the Office of
Management and Budget (OMB). Therefore, after you have reviewed
this memo, I would like to discuss with both of you how
communication to involved agencies from either of your respective
offices may help ensure that the remaining activities receive
prompt attention, so that we can meet our December 31, 1997,
publication goal. I will address activities concerning Title IX
and the Executive order in turn.

Actions to Invigorate Title IX
1. Preparation of Notice of Proposed Rulemaking

Our primary effort with respect to the invigoration of Title
IX of the Education Amendments of 1972 is the development of a
regulation that will be promulgated by 24 agencies. We are
preparing a common rule; thus, one document will be published in
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the Federal Register by all participating agencies that will show
the common text and agency adoptions. Agency adoptions include
definitions and minor revisions that are unique to that agency
and the agency's adoption, or approval of, the text of the common
rule.

Thus far, we have drafted the text of the notice of proposed
rulemaking (NPRM), and obtained comments from the Department of
Education (ED) and the Equal Employment Opportunity Commission
(EEOC) . The EEOC has authority to review the NPRM pursuant to
Executive order 12067 and we solicited ED's opinions since our
proposal is based on their Title IX regulation. We also have
obtained preliminary comments from OFR as to form.

In addition, on November 21 and 24, 1997, copies of the
draft regulation and agency adoption forms were delivered to the
24 participating agencies. We asked that agencies provide
comments and return the adoption forms to us by December 10,
1997. Our correspondence to agencies also solicited information
that we need to complete forms for purposes of the Paperwork
Reduction Act. We also provided a copy of the NPRM to OLC for
review.

As explained more fully below, in order to publish the NPRM
in the Federal Register, the following steps must be completed:

1. Return of agency adoption forms and comments from
agencies, and comments from OLC;

2. Incorporation of edits from agencies and OLC;

3. Submission to OMB for review and approval; and

4. Submission to OFR for review and printing.

In order for OFR to publish the NPRM, OFR must receive the
draft in proper form with agency adoptions that are signed by the
designated official. In many cases, agencies have identified the
head of the agency as the individual who must sign proposed
reqgulations. I have enclosed a list of those individuals
designated to sign the regulation for each of the participating
agencies. As stated above, we are providing agencies
approximately two weeks in which to review the draft regulation
and return the signed adoption. The agencies have been notified
orally of the proposed edits; thus, they have some expectation of
the text of the document. While we notified agencies of our
proposed deadline of December 10, 1997, our experience is that we
do not always receive timely responses, particularly when
materials must be reviewed by the head of the agency. The
Thanksgiving holiday and the tight time frame raise the specter
that we will not receive all material, notwithstanding best
efforts.
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We do not expect substantial edits from the agencies;
however, we do need time to review their responses. OLC also has
suggested that they may have substantive comments on certain
provisions. Upon incorporation of edits and any changes from
OLC, the material then will be submitted to OMB for review. Upon
their approval, the document then may be submitted to OFR for
review. Of course, OFR also needs time to review the document
prior to publication. It is my understanding that they receive a
substantial amount of material for review for publication by
year's end beginning in mid-December and, if we receive approval
from the other agencies in rapid fashion, we will be part of the
rush by agencies for year-end publication.

2. D rtme of Interior Participation in NPEM

I also wish to bring to your attention a matter concerning
the Department of Interior (DOI). While DOI has expressed its
interest in participating in the common rule, they have not
determined the full reach, or limits, of Title IX as it applies
to its programs. Based on discussions among our staff and
employees of DOI, it is our understanding that DOI is reviewing
the applicability of Title IX to programs, particularly schools,
operated by Indian tribes, and considering what impact tribal
sovereignty has on the reach of Title IX. 1If DOI decides that
Title IX is applicable to schools run by tribes, it is possible
that language may need to be added to the proposed regulation to
accommodate the influence of tribal customs on certain programs
in these schools. Notwithstanding our requests that DOI state
its views in writing, we have not received any material to date.
I have attached to this memorandum a letter that I sent to DOI
regarding this matter. 1In response to my letter, staff at DOI
have orally informed us that DOI likely will be seeking an
extension, until December 31, 1997, to report their views, in
part because of the recent appointment of the Assistant Secretary
of Indian Affairs. I also will solicit informal views from OLC.

Given the complexities of these issues, it is unclear when
this matter will be resolved, and it is unclear what impact this
will have on the NPRM. Nevertheless, DOI can participate in the
common rule because it has other programs subject to Title IX.

If we proceed with publication of the NPRM and subsequently it is
decided that additional language is needed to address Indian
programs, this matter will need to be addressed in a supplemental

notice in the Federal Register.

3. Delegation Agreement

On November 21, 1997, we distributed to ED, and the
Departments of Health and Human Services (HHS), and Veterans
Affairs (VA) a draft delegation agreement that will allow for the
sharing of enforcement responsibilities with respect to recipient
educational institutions that are funded by more than one agency.
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This agreement will allow agencies that fund certain types of
educational institutions to refer complaints to ED, HHS, and VA
if the recipient educational institution also is funded by ED,
HHS, or VA. For example, an agency may refer a complaint that
concerns programs or activities of an elementary and secondary
education system, and institutions of higher education and
vocational education to ED; complaints regarding programs and
activities involving schools of medicine, dentistry, nursing,
other health-related schools to HHS; and matters concerning
programs or activities of proprietary educational institutions
(i.e., private, for profit, non-college degree granting
institutions that provide technical and skilled training) to VA.
Similar agreements exist for Title VI of the Civil Rights Act of
1964 and Section 504 of the Rehabilitation Act of 1973, but only
a few such agreements exist to date for Title IX. Upon receipt
of comments from ED, HHS, and VA, we will prepare a revised draft
for submission to the remaining participating agencies. Once a
document has been agreed upon by the participating agencies, it
will be published in the Federal Register. We do not expect the
agreement to take effect until issuance of the final rule.

Actiong Regarding the Executive Order

As you know, on September 30, 1997, members of the Civil
Rights Division and the Office of Legal Counsel met with you to
discuss various issues associated with collecting inventories
from Federal agencies and drafting an Executive order. We
received guidance on several of these matters shortly thereafter.
Since then, we have made numerous contacts and received at least
an initial submission from all agencies.

Unfortunately, the Department of Defense (DOD) has not
completed its inventory of federally conducted education
programs, nor has it submitted data regarding what constitutes
“‘military” programs, despite an agreement that we would receive
this material by October 29, 1997. As was discussed at our
meeting, in order to identify exceptions or draw distinctions
between “military” and “civilian” programs in the order, we need
to know what programs fall within each category. It is my
understanding that the DOD Office of General Counsel is preparing
a memorandum on the issue of an exemption for "military”
programs, separate from efforts by the Equal Opportunity office
to collect the inventory data from the multiple DOD entities.
Given the lack of responsive data from DOD, I believe it is
necessary that your office intervene at this point.

In addition, at your request, we drafted an interim report
with respect to receipt of agency inventories and preparation of
the Executive order. A copy of this draft was submitted to both
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of you for comment. We can modify one sentence to report that we
have received responses from all agencies yet need supplemental
data from a few. We await your comments prior to submitting this
report to the Attorney General.

We are continuing to explore other matters associated with
the Executive order. It is possible that another meeting to
discuss issues will be helpful as we continue in this process.
Of course, I will keep you informed as our work progresses.

Please feel free to contact me at (202)514-6715, or Lisalyn
Jacobs at (202) 616-2732, to discuss these matters.

Attachments



U.S. Departiment of Justice

Civil Rights Division

Office of the Assistant Attorney General Rashington, D.C. 20035

Mr. John Leshy NOV 2 4 {857

Solicitor

U.S. Department of Interior
184% C Street, N.W.

Room 6351

Washington, D.C. 20240

Mr. John Berry

Assistant Secretary - Policy,
Management, and Budget

U.8. Department of Interior

1849 C Street, N.W.

Room 1063

Washington, D.C. 20240

Dear Mr. Leshy and Mr. Berry:

As part of President Clinton's initiative to reinvigorate
the enforcement of Title IX of the Education Amendments of 1972,
as amended, 20 U.S.C. § 1681 et seqg. (Title IX), the Department
of Justice (DOJ) is preparing a common rule to enforce Title IX.
Representatives of the Department of Interior's (DOI's)
Solicitor's office and Office for Equal Opportunity (OEO) have
attended meetings held on June 30 and September 30, 19%7, hosted
by DOJ's Civil Rights Division's Coordination and Review Section,
that have addressed the proposed text of this regulation. In
addition, members of these offices have engaged in numerous
telephone conversations with DOJ staff regarding the common rule.
I understand that DOI has decided to participate in the notice of
proposed rulemaking (NPRM) of the common rule, and the purpose of
this letter is to address an issue that is unique to DOI's
participation. For reference, I have enclosed a copy of the
draft notice and the text for your agency's adoption of this
rule.

Over the last few months, during several discussions on the
common rule with members of DCI's OEQ and the Solicitor's Office,
Division of Indian Affairs, and more recently with the Bureau of
Indian Affairs, DOJ staff raised the issue of whether schools
operated by Indian tribes are subject to Title IX. DOJ staff
preparing the common rule explained our need to know DOI's views,
in writing, on this matter given the upcoming publication of the
NPRM. While we are no longer asking agencies to publish an
appendix that identifies programs covered by the proposed rule,
the application of Title IX to tribally run schools remains a
matter that DOI and DOJ need to address. If it is decided that
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Title IX does apply to such schools, we would like your views as
to whether additional provisions are desired in order to
accommodate any operations within such schools. It also would be
helpful for us to know, prior to issuance of the NPRM, if DOI
believes that this regulation does not reach such schools.

Please note that because DOI has many programs apart from
tribally run schools that fall within the scope of Title IX, we
do not foresee that this issue would prevent DOI from
participating in the NPRM. Because this issue may require
special provisions, however, and the process is further
complicated if it is addressed after publication of the NPRM, we
need your input so that we may resolve this matter as quickly as
possible. I appreciate the complexities of this issue; however,
in order for us to assess what impact this issue may have on the
NPRM, and because of time constraints on publishing this notice,
we are requesting a memorandum that states DOI's view on whether
Title IX applies to tribally operated schools by December 10,
1997.

For your information, I also have enclosed a copy of a
letter addressed to Ms. E. Melodee Stith, Director, Office for
Equal Opportunity, which sets forth a summary of the regulation
and various steps that must be taken in order to complete this
notice for publication in the Federal Register.

If you have any questions regarding this matter, please
contact Ms. Loretta King, Deputy Assistant Attorney General, at
(202) 616-1278 or Ms. Jennifer Levin, an attorney who is
coordinating the common rule, at (202) 305-0025.

Thank you for your assistance.

Sincerely,
AZfOV’ Isabelle Katz Pinzler
ting Assistant Attorney General
Civil Rights Division
Enclosures
cc: Ms. E. Melodee Stith

Director
Cffice for Equal Opportunity



U.S. Department of Justice

Civil Rights Division

Coordination and Review Section
P.O. Box 66560
Washington, DC 20035-6560

NOV 2 4 1997
Ms. E. Melodee Stith
Director
Cffice for Equal Opportunity
U.S. Department of Interior
1848 C Street, N.W.
Mailstop 5221
Washington, D.C. 20240

Dear Ms. Stith:

I have enclosed for your review a draft notice of proposed
rulemaking (NPRM) of a common rule prepared by the Department of
Justice to implement Title IX of the Education Amendments of
1972, and the text for your agency's adoption of this rule.

Set forth below is a summary of the regulation and various
steps that must be taken in order to complete this notice for
publication in the Federal Register. Because of time constraints
on publishing this notice, I ask for your continuing cooperation
and timely response for the information and forms requested by
December 3 or December 10, 1997, as noted.

As explained in prior meetings hosted by the Civil Rights
Division's Cocordination and Review Section, the text of this
proposed regulation is based on the Department of Education’'s
(ED's) Title IX regulation, with additions to reflect statutory
amendments, one modification to be consistent with Supreme Court
precedent, and procedural or schematic modifications to allow for
publication as a common rule. To assist your review, our
modifications to the ED regulation are reflected by Shading for
additions of new text and strike-outs for deletions of existing
text.

In addition, I have enclosed the text for your agency's
adoption of the rule. This form is based on the data you
submitted, and, where appropriate, modifications based on
subsequent conversations between Ms. Jennifer Levin and you or a
member of your staff. We also have worked closely with the
Office of Federal Register (OFR) as we prepared the NPRM and the
agency adoptions. Based on certain OFR requirements, it was
necessary to change some of the forms. For example, if the
proposed list of subjects included terms that OFR does not
accept, they were deleted. 1In addition, we were advised by OFR
that the term or phrases “Civil rights, Sex discrimination, and
Women" should be included as part of every agency's list of
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subjects. Thus, these words were added when agencies did not
include such language.

Further, some agencies are adding this regulation as a
subpart to an existing part. Depending on whether the authority
citations for the part are reported collectively or individually
for each subpart, the authority citation for this adoption may
include all sources of authority (statutes, Executive orders,
etc.) that are appropriate to the entire part, or only the
authority for the subpart on Title IX. Please pay particular
attention to reviewing this text, where appropriate.

It is important that you take several steps in order that we
may complete the process for publication of the NPRM in a timely
manner:

1. Please ensure that the agency adoption form is signed and
that the original is returned to the Department of Justice
by Wednesday, December 10, 1997. If someone other than the

name identified in fact signs the document, please type that
person's full name and title beneath the name and title
listed. The OFR will not accept a document that does not
have the name and title of the signatory. It is essential
that we have the document with the original signature.
Please have this hand-delivered to:

Jennifer Levin

Attorney

Coordination and Review Section
Civil Rights Division

U.S. Department of Justice

1425 New York Avenue, N.W., Room 4015
Washington, D.C. 20005

If you believe edits are needed to the form, please
contact Ms. Levin as soon as possible. She can be reached
by telephone at (202) 305-0025, or by facsimile at

(202) 307-0595.

Please be advised that it is possible that the OFR will have
additional edits to these forms. For that reason, we have
limited the text on the signature page. Of course, we will
notify you if OFR requires any edits. Since QOFR accepts
hand-written corrections, we likely can accomplish
corrections without requiring you to submit modified forms
for a second signature.

2. With the assistance of your agency Federal Register liaison,
notify the Office of Federal Register‘s CFR unit of your

reservation of the part or subpart designated for purposes
of the Title IX regulation. 1In order to avoid a conflict
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with another office within the agency that may choose the
same location within the CFR, it is essential to notify the
QFR CFR unit as soon as possible. They can be reached at
(202) 523-3419.

Submit any comments on the proposed regulation to the
Department of Justice by Wednesday, December 10, 1997.

Comments may be delivered to Ms. Levin, sent by facsimile
({202) 307-0595}), or if minimal in nature, addressed by
telephone. Given time constraints, we cannot guarantee
consideration of your comments if they are received after
that date. N

Paperwork Reduction Act requirements: Pursuant to the
Paperwork Reduction Act, 44 U.S5.C. § 3501 et seqg., two types
of notices and approval from the Office of Management and
Budget (OMB) are required; one notice for the regulation
that includes information collection, and a second notice
for the form itself. First, if a proposed regulation
includes information collection requirements that fall
within the scope of the Paperwork Reduction Act (PRA), a
notice of this fact must be published with, or as part of,
the NPRM. It is our view, in light of amendments to the PRA
in 1995, that only assurance forms are subject to the Act.
See 5 C.F.R. § 1320.3({(h)(1).

We have incorporated notice of the PRA requirement into the
NPRM (see pages 12-14). The NPRM currently explains that an
assurance form is required when an applicant or recipient
completes an application for Federal financial assistance
from a participating agency for the first time or if there
is a break in continuity of assistance from such agency. We
estimate that approximately 25% of recipients seek
assistance from more than one Federal agency; thus, we
estimate that assurances would be required 1.25 times rather
than once, per recipient. The public may comment on this
information collection requirement, including comments on
our assumptions about the burdens imposed.

In addition to the information included in the NPRM, forms
that provide more detailed estimates of the time and
financial burdens on government agencies and recipients
relating to the assurance form must be submitted to OMB.

We seek your views on our estimates, as well as certain
other information in order that we may complete these forms
on behalf of all participating agencies. We currently are
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preparing the notice and associated forms based on the
following assumptions and estimates:

1. Length of time for a recipient to fill out an assurance
form: 20 minutes

2. Capital and startup costs to a recipient imposed by the
assurance form requirement in the NPRM: None.

3. Operating and maintenance costs to a recipient imposed
by the assurance form requirement in the NPRM: None.

4, Cost to the Federal government per recipient: $7.00.
This figure is based on:

a. Estimated cost to develop this form (broken down
per recipient): $.05

b. Salary of a G5-7/1 clerical worker who assembles,
mails, receives, and processes the form (assuming
half an hour total labor, and a salary of
$12.71/hour): §$6.35

c. Estimated cost of copying form (assuming two
pages, $.04 per page): §$.08

d. Estimated cost of supplies and postage: $.50/form
e. Estimated cost of storing form (portion of file
cabinet per form): $.02

If you think these estimates are significantly in error,
please provide your views with azlternative cost assessments
by Wednesday, December 3, 1997. In addition, please provide
the following information by Wednesday, December 3, 1997:

1. An estimated number of recipients of Federal financial
assistance from your agency who will complete an
assurance form in FY 1998; and

2. An estimated number of how many recipients are
colleges, universities, postsecondary schools, or other
educational institutions.

We understand that you may not have sufficient data in order
to provide an exact figure. Reascnable estimates are
acceptable. Please include a brief description as to how
the estimate was calculated. This need not be more than a
few sentences.
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Second, as mentioned, apart from giving the public an
opportunity to comment on the proposed information
collections, an agency must alsc seek OMB approval and a
control number for its information collection forms; in this
case, the assurance form. If your agency does not have a
control number from OMB for its assurance forms, and you
choose to use a form that is different than the OMB standard
assurance forms (SF 424b for non-construction programs or

SF 424d for construction programs), you must have this form
cleared by OMB. To do this, please contact the Clearance
Officer of your agency. You will need to prepare notices of
information collection review for publication in the Federal
Register and to submit an application packet to OMB to
obtain its approval of your form. This notice and approval
process is distinct from that associated with the rule
itself, and must be done by each agency.

Finally, please note that this draft NPRM has not yet been
reviewed by the OMB or the Department of Justice's Office of
Legal Counsel. If substantive changes are made by either office,
we will so inform you.

Again, if you have any questions regarding the agency
adoption form, please contact your agency Federal Register
liaison or Ms. Levin at (202) 305-0025. If you have specific
questions for the OFR, our contact at that office for this common
rule is Ms. Ruth Pontius, Scheduling Unit, (202) 523-3187.

Thank you for your continued cooperation and prompt
responses as we continue the process of preparing the common
rule.

Sincerely,

Merrily A. Friedlander
Chief
Coordination and Review Section
Civil Rights Division

Enclosures
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William M. Daley
Secretary of Commerce

L. M. Bynum
Alternate 0OSD Federal Register Liaison Officer
Department of Defense

Andrew Cuomo
Secretary of Housing and Urban Development

Brooks Yeager
Acting Assistant Secretary - Policy, Management, and Budget
Department of Interior

Janet Reno
Attorney General

Alexis M. Herman
Secretary of Labor

Bonnie R. Cohen
Under Secretary of State for Management

Rodney Slater
Secretary of Transportation

Robert E. Rubin
Secretary of Treasury

Hershel W. Gober
Acting Secretary for Veterans Affairs

Stewart A. Davis
Acting General Counsel
Corporation for National and Community Service

Carol M. Browner
Administrator
Environmental Protection Agency

James L. Witt
Director
Federal Emergency Management Agency

James M. Taylor
Acting Associate Administrator for Equal Employment Opportunity
General Services Administration

Linda Bell
Director, Policy, Planning, and Budget
Institute of Museum and Library Sciences



Daniel S. Goldin
Administrator
National Aeronautic and Space Administration

Jane Alexander
Chairman
National Endowment for the Arts

Michael S. Shapiro
General Counsel
National Endowment for the Humanities

Lawrence Rudolph
General Counsel
National Science Foundation

John C. Hoyle
Secretary of the Chairman
Nuclear Regulatory Commission

Aida Alvarez
Administrator
Small Business Administration

Frank Alford
Manager, Supplier and Diverse Business Relations
Tennessee Valley Authority

Jessalyn L. Pendarvis
Director, Office of Equal Opportunity Programs
Agency for International Development

Joseph Duffey
Director, U.S. Information Agency



@ool

10/19/97 14:40 48490

v W i s vuen — U.S. Department of Justice
T 1% Civil Rights Division
Office of the Assisunt Attorney General Washington, D.C. 20035
TELEFACSIMILE COVER SHEET
DATE: lo /S [ S TIME: _ = R

TO: R W e W<

GLEAA VAN TP

PHONE: (o, ~27 32

FAX: </ {7( —02”35?2

rom: L TSACHesn

OFFICE OF THE ASSISTANT ATTORNEY GENERAL

FAX NUMBER: 202-514-0293
PHONE: 202-

COMMENTS: WF? OF - TN LST7s M T

THs . P, S PG oRET> Aol
>

Cn . Ceo ) Aty 7,

C

NUMBER OF PAGES TRANSMITTED (INCLUDING THIS SHEET)

=

(max. 30 pages)

THE INFORMATION CONTAINED IN THIS TRANSMISSION IS PROPERTY OF THE UNITED STATES AND IS
ATTORNEY-CLIENT PRIVILEGED AND CONFIDENTIAL. IT IS INTENDED ONLY FOR THE USE OF THE
INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED
RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION, OR COPYING OF

THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAYE RECEIVED THIS COMMUNICATION IN

ERROR, PLEASE NOTIFY US IMMEDIATELY BY CALLING 202-314-2151.



10/19/97 14:41 48490

f@oo2

The President
The White House
Washington, D.C. 20500

Dear Mr. President:

On June 17, 1997, the 25th anniversary of Title IX of the
Education Amendments of 1972, as amended (“Title IX"), you
directed executive departments and agencies to reinvigorate the
enforcement of Title IX, and stated your intention to issue an
Executive order prohibiting discrimination on the basis of race,
national origin, and sex in federally conducted education and
training programs. Given the incomplete data then available on
the types of education and training programs conducted by the
Federal government, you also directed executive departments and
agencies to submit to the Department of Justice (“Department”} an
inventory of their education and training programs in order that
the Department could review such material and prepare an
appropriate order. The purpose of this letter is to provide a
summary of actions to date with respect to the initiative on
federally conducted education and training programs.

In mid-July, Isabelle Katz Pinzler, Acting Assistant
Attorney General, Civil Rights Division, issued a memorandum to
93 executive departments and agencies that provided guidance and
instructions on their preparation of an inventory ¢f federally
conducted education and training programs. In addition, the
Civil Rights Division, which is coordinating this effort, has
provided extensive advice by telephone to agency staff on a. wide
range of matters, including guidance or clarification as to
whether certain programs should be reported.

At this time, we are pleased to report that we have received
submissions from all but a few agencies, and that a few others
are providing dditional data to complete their reports. Given
the complexity of this task and the summer holidays, the majority
of agencies were diligent in their efforts to collect data from
the multiple cffices or entities within the agency.
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Notwithstanding these efforts, however, a substantial number of
responses were not received by the stated deadline of August 18,
1997, and many responses were submitted throughout the month of
September. In addition, supplemental data from some agencies
were received this month.

Currently, we are reviewing the agencies' inventories of
federally conducted education and training programs. Examples of
programs include: training on how to comply with statutes and
regulatory programs; skills development for State and local
agencies, or other specific audiences; internships for students
which include educational components and/or academic credit; and
workshops to teachers on specific topics in order te expand their
respective programs and improve teaching techniques. In
addition, we are also identifying issues that warrant research
and analysis prior to our drafting of an Executive order.

Certain agencies have raised concerns about subjecting certain
programs to an Executive order, and we will ensure that these
concerns are addressed fully. Members of the Civil Rights
Division and the Department's Office of Legal Counsel have
discugsed certain issues with the White House counsel's office,
and both coffices within the Department will continue to examine
these and other matters.

Given the delay in receipt of agency responses, the
extensive reports submitted, and the range of issues involved,
our review and analysis is proceeding, but not yet completed.
The Civil Rights Division, with the assistance of the Office of
Legal Counsel, will continue its work, and we will submit a
proposed Executive order when this task is completed.

Respectfully,

Janet Reno
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“nterests and abilities” of its students. “People sys.bmneg:rhoftmmvewspoﬂsm toahm:mfmd-ramg, telegwcums ;~ By refusing to take up Brown’s :
AmmmnttheOlymmgamamAﬂan- _aren't saying, ‘Give us 51 percent,’ " says Mary . reach adolescence. That’s a shame, because sports—wrestﬁng(myfavomemrt) . Supreme Court sent a message-
u.F‘unlthhueumTﬂeIXlehmmm -Duffy, ae old friend and former editor in chief of smdn,nmludmgmebytheNCM.ﬁndthat andguli—-—tﬂvebm-nethehmmdmtbach.lfs .‘Guotas, but for d rathér’ ofd idea
' Wmsmtsmdl-“m 'l'hey're aaymg. wommsmdmtathlemhgehxgtmnadmnm &wtﬂmmformmﬂmloaddﬂmmfor athletics are'good for young,
‘Corhe on, somesteps. VI A rates,

Lo ’ . ‘ '

wumen.M' “ru -M.,_ Wi e 2002 clivdes women as well 23 menss ,.z.fd..,

L IR N T




MW‘5 11 Yweh —
e 1%

i .

.-~..” Maria Echaveste 06/03/97 09:27:10 AM

~
N
LY

———

Record Type: Record

To: MCHUGH L @ A1 @ CD @ LNGTWY, Ann F, Lewis/WHQ/EOP

cc: Sylvia M. Mathews/WHQ/EQP, Elena Kagan/OPD/EQP, Robin Leeds/WHO/EOP
Subject: Suggested Response if McCurry asked about Title 1X lawsuits

I consulted with Elena on how we should respond if asked about this issue.

Background: Yesterday, the National Women's Law Center filed 25 complaints against 25 colleges
and universities {one for each year that Title IX has been law) alleging sex discrimination under Title
1X with the Qffice of Civil Rights, Department of Education. Title IX prohibits discrimination based
on sex at federally funded institutions. The Office of Civil Rightshas 135 days to review the
complaints and if found meritorious, OCR mostly likely will negotiate with the school in question to
address the complaint.

Proposed Response: These complaints were filed yesterday and we are unaware of the details
alleged in the complaints. The Office of Civil Rights has 135 days to determine whether the
complaints are valid and it should be allowed to complete its work. It is not appropriate for the
White House to comment while OCR is conducting its review,
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5 | "JFor Women, 25‘ Years of Title IX Has N ot Leveled
Playmg Fleld :'.f R A\ o

By MA.'RCIAf CHAMBERS

wenty-ﬁve years have passed since the federal gove.rmnem mandated that
‘women's athlétic programs in schools be equitable with men's. President
' Clinton and female sports ploneem will be commemoranng the anniversary in
Washmgton Tuesday : .

o But the ceiebrauon isno wctory party For all the progrees women have made,
theyaresnllfarbehmdﬂxemenontheplaymgﬁelds S
.. Rollin Haﬁ'er is well aware ofthe perststen:t gap ‘Ms. Haffer, whose legal battle -

. with Temple University in the 1980s helped define the federal law called Title
“IX, will be at the Old Executive Office Building, celebraung the original spirit of
~'the law thh President Clinton. But her excitement is tempered by the .
knowledge that the vast number of colleges and universities are still not in
eomphance with Title IX, which prohibits discrimination at any educational

. institution that receives federal funds. Title IX applies to all educational
programs, not ]ust athletics, a]though it has become the standard-bearer for
: women S eqmty in athletxcs '

| " t.hmkns i very posmve meesagethat the Clinton administration is showmg
- 1.. support of Title IX in this way," said Ms. Haffer, a 39-year-old physical
educatlon teacher for developmentally disabled children in Huntmgdon, NY..

Ms Haffer is concerned, though, that S0 few schools are in comphance nearly
two decaoes aﬁer her lawsuit was settled ' .

Even the Nanonal Colleglate Athlenc Assoclanon s executive dxrector Cednic
- W. Dempsey, called the results of the group's recent follow-up study to its 1992

gender equny survey "dlsappomtmg B -
Ms Ha&”er a badnnnton player from Long Island., received a tuition scholarslup

Clefs Lot o . _ o - 06/16/97 02:04:02 ;
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“to play for Temple in 1977 'I thought T had been handed the world," said Ms

. "Haffer; whio was the first member of her family to go to college. "Then when I
arnved a. Temple I heard what the guys were getting."

B .Sheledaclass-aetronfederallawsmtthreeyearslaterthatwas settledhya

‘consent decree in 1988. Temple agreed to a number of changes, including -

" adding teams, making scholarships more equitable, upgrading equipment,

providing trainers and training facilities for women and equalizing travel and

o - meal expenses.-The: judge held that Title IX applied to intercollegiate athletics
- - programs regardless of whether they receive financial aid. At the time, Temple
o faced the loss ofSlQ rmlhon in federal ﬁmds if it did not comply '

- N‘meteen years later women represent halfof all students in the nearly 300

Division IA colleges. Thrrty-four percent of all at.hletes are women, up ﬁom 29

percentﬁveyears ‘ago,

.‘\

1 f "_l‘But the NCAA's gender equxty study, released last month, found that the
7. - funding for men's athietics continues to dwarf the money speat on women's.

sports, The’ moneyeach college spent on women's athletics rose from an average -
of $263,000 per year.to $663,000 over the last five years, but men's budgets

,soa.red fromabout Sl 5mrllrontomorethan$24nulhon

o Dempsey sard he is ooncemed at the direction some schools are’ movmg in.

- Men's playing opportumtws actually shrunk, as many schools cut so-called

minor sports. such as golfand wrestling so they could pay for women's prograrns

N . w1thout cuttmg mto the football budget

Ieﬁ‘ey Orleans, who asa young lawyer for the Justice Department helped draft
the regulations for Title IX and now administers intercollegiate athletics for the

.t IvyLeague, said,. 'Wehavemadesomeprogress, lessthanwe could have and
o lessthanwe should have." . '

Aléss chantable assessment was glven by Chnstme Gra.nt, who is director of
‘women's athletics at the Umvasrty of Jowa and one of the leadmg experts on

_ Title IX "The results are pathetic," she satd

- Why is 1t ‘50 hard to get to gender equahty in athletics? The law’s requirements,

as interpreted by the Office for Civil Rights, which enforces Title IX, are

seemingly straightforward. There is a three-pronged test: A college may show

- that the ratio of female athletes to male athletes is substantially proportionate to -

| ." . «the ratio of female students to male students. Failing that, the college can show
- .thatlttsmovmgmthenghtdu'ecuonandhasaplantogettheremareasonable

-y

. number of years. Fa.rhngthat,rtcanshowthattherersnounmetneedamongthe '
‘ '_under-represented class, which is usually, but not always, women. - :

"'Over all, there have bécn three ain problems in trymg to achxeve gender equity
_ . - in athletics: an initial lack of leadership and foot-dragging by the NCAA and its
* '+ »."" schools; initially feeble enforcement efforts by the Office for Civil Rights and,

unttl recently, a cloudy understanding of what the nation's top appeals courts
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. .'."ﬁtle IX met early hosuhty ﬁ'om the NCAA, whxch at the time represented men
= . -only. In.1974, the NCAA supported a congressional amendment to exclude
.- intercollegiate sports from Title [X. When that failed, the NCAA sued the
. Government to get Title IX's regulations declared illegal. That case was

: '.dxsnussed Inrecetnyears,theNCAAhastakenamorehosprtablcwewofTrtle -

. IX. S .

o ' X T_‘.. . : - oo . o

& The colleges and unrversmes that compnse the NCAA are under the control of

- " - their presidents, but as a practical matter, athletic affairs in Division IA are

s largely in'the hands of athletic directors and coaches, particularly in football and

. men's basketball. This is the world that largely finances the NCAA, whose major _

", - " source.of income is television contracts, especlally from the men s basketball

Y .'r'rz : “‘tournaments mMarch

" 1Ms ‘Grant has called on the NCAA to creqte a blue-nbbon panel that would
i " recommiend true cost-rediiction reforms in athletics. For one thing, she said, the
© - so~called revenue producmg college sports, hke football and basketball, are
. usually not revenue producmg atall -

cel Theynevettellyouwhatetpensestheymcurtomakewhateverproﬁtthey
L __eam,andfewem'naproﬁt, shesard ‘

o _Dempsey, the NCAA du‘ector sard heis commrtted to 'I'itle IX’s goals and
.« . believes that change can be achieved through pressure :

' "-t”Wemustkeeppressureonthesemshtutronstoaddressthatneed,'hesmd One -

N  form of pressure-is that the NCAA requires Division IA schools to provxde a .
- ‘plan for gender eqmty as part of a'school's ceruﬁcatron : ,

. ..“ - .A dlﬂ'erent lcmd ofpressure can be applied by the Office for Civil R:ghts, but the

. . federal agency has a reputation of being slow to investigate and slow to act and-
has never removed federal funds from any school.

- .-Mary Frances O'Shea, the natronal coordmator of T'xtle X Athletlcs for the
. . .'Office for Civil Rights, said: *The office I think has been unfairly criticized for
taking as some peo‘ple say an undue amount of time to investigate, not realizing
that one cannot make those Judgment calls unless you ]ook thoroughly at 1t "

L However, that argummt was summanly dlsrmssed by ArthurBryant, one of the
- .. - plaintiff's lawyers in the recent Brown University Tttle IX case and the executive
. -dlrectoroanalLawyersforPublchusuce oo | - '

I "'I'here 1s no queeuon that if the federa.l government said we warit compliance
R land we want reports from each and every university in the country in the next

- % " ‘two months, the schools would come up with a plan-and get into compliance,"

'_Bryant said. "Instead, the primary enforcement of the law has come from private
lawsmts, whnch underscores the ability of pnvate crt:zens to enforce the law, but
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The Brown case drew natronal attention because the three-pronged test from the

. Office for the Civil Rights was upheld. The university's attorneys argued that the

‘cornerstone of achieving- substatmal proport:onahty in athletics was

aﬁrmatrve actron and quotas )

The Appeals Court reJeoted that argument, ina 2—1 deasron, saying that the |
- case centered ‘on discrimination. "Notvnthstandmg Brown's persrstent invocation

. of these mﬂammatory terms, thxs is not an aﬁrmanve actron case, " the app&ls

o court dectsron sard

5

Brown s appeal to the Supreme Court was’ supported by scores of other schools
- and groups. In Apnl, The Supreme Court demed review; letting the lower court
mlmgs stand .

That means that the Supreme Court beheves the drstnct courts apphed the Iaw
- correctly when they found Brown illegally discriminated against its female
 athletes. The case has far-reaching significance because four other Federal
appea.lsurcmtshaveagreedw:ththenﬂmg - :

"They sl will'not adrmt it;" said Amy Cohen, the lead plamt:ﬂ‘ in the Brown
- case; ) who i§now.a sohool teacher in Balttmore "But I hope msrde Brown has
leamed somethmg _ ,

o _.’.

A

Aruta DeFranz, an Olymprc rower and U S member of the Intemanonal
Olymprc Committee; said that what is required after the Brown case is a change
“in attitude.""The entiré athletics department must appreciate female and male
athleteo, she said. 'I‘hey must serve their entire student body and not sunply
ooncentrnte on oreatmg football champlons ' .

Ms Grantsardthemsrstenoeonequaltreatmentlsbroad "Parentsare
-"demanding parity for their daughters as well as their sons," she said. "Indwd,
» .the fathers of talented young women are the most impatient femmrsts I have
- ever met v : S :

_ At the NCA.A, Dempsey agreed that attrtude isa huge problem.

“"Wearetrymgtoaddrecsthat,"hesard "Wearetrymgtochangeawlture Itts
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TiHe 1X

TITLE IX 25TH ANNIVERSARY CELEBRATION
INTERNAL QUESTIONS AND ANSWERS
JUNE 17, 1997

Q: What is Title IX?

Title IX of the Education Amendments of 1972, which passed 25 years ago on June 23, 1972,
prohibits sex discrimination in federally assisted education programs. One of the nation’s
landmark civil rights laws, Title IX has helped bring about profound changes in American
education by improving the educational opportunities for millions of young Americans.

Q: What is the President doing today to commemorate this occasion?

-Joined by the First Lady, Secretary Riley and several remarkable women whose lives have been
touched by Title IX, the President will recognize the significant progress our nation has made in
increasing educational and related job opportunities for millions of American women and girls.

He will receive a report on the progress Title IX has made from Secretary of Education Richard
Riley, entitled Title [X: 25 Years of Progress.

Most important, the President will commemorate the anniversary of Title IX by announcing new
steps to address sex discrimination,

Q: What new steps will the President announce?

The President will sign and issue an executive memorandum designed to strengthen Title IX
enforcement and extend Title IX’s principle of nondiscrimination to areas not currently covered
by the law. The Executive Memorandum:

. Directs each federal agency to develop a plan to enforce Title IX and requires all federal
agencies to report to the President on measures to ensure effective enforcement. Each
agency s new plan must include a description of the agency priorities for enforcement,
methods to make recipients of federal financial assistance aware of their obligation not to
discriminate, and grievance procedures to handle Title IX complaints.

. Addresses discrimination on the basis of sex, race, color and national origin in all
federally conducted education programs and activities. Currently, Title IX generally
prohibits discrimination based on sex -- and Title VI of the Civil Rights Act of 1964
prohibits discrimination on the basis of race, color or national origin -- in education
programs or activities that receive federal assistance. However, these laws do not apply
to comparable education programs or activities that are conducted by the federal
government. Today’s directive will take action against discrimination in education
programs or activities conducted by the federal government. This measure will hold the
federal government to the same standards of non-discrimination in educational

1



opportunities that now apply to non-federal education programs receiving federal
assistance.

Q: Why is the President issuing this Executive Memorandum?

A: The twenty-fifth anniversary of the passage of Title IX of the Education Amendments of
1972 is a time to celebrate the enormous accomplishments that have been made in achieving
equal educational opportunities for women and girls. But the President also recognizes that more
needs to be done to achieve this goal.

Q. How will Title IX enforcement improve with this Executive Memorandum?

A. The Executive Memorandum requires that each federal department and agency develop a
rigorous new plan to enforce Title IX and requires all federal agencies to report to the President
on measures to ensure effective enforcement. Each agency’s new plan must include a description -
of the agency priorities for enforcement, methods to make recipients of federal financial
assistance aware of their obligation not to discriminate, and grievance procedures to handle Title
[X complaints.

Q: Why does the President plan to issue an Executive Order addressing discrimination
based on race, national origin, and sex in federally conducted education programs?

A: The President believes that the we should hold the federal government to the same standards
of non-discrimination in educational opportunities that now apply to non-federal education
programs receiving federal assistance. Currently, Title I1X generally prohibits discrimination
based on sex -- and Title VI of the Civil Rights Act of 1964 prohibits discrimination on the basis
of race, color or national origin -- in education programs or activities that receive federal
assistance. However, these laws do not apply to comparable education programs or activities
that are conducted by the federal government. Today’s directive will take action against
discrimination in education programs or activities conducted by the federal government.

QQ: Is there currently a big problem with discrimination in education programs conducted
by federal agencies?

A: We are not aware of any major problem areas. However, we also are aware that
discrimination frequently is covert and subtle, so it is difficult to gauge how extensive it may be.
We expect that the President's Executive Order will do two things: (1) it will specifically forbid
discrimination based on race, national origin, or sex in federally conducted education programs,
and (2) it will require that grievance procedures be put in place so that students in those programs
and their parents will have a system available to them to resolve complaints about discrimination.
Thus, federal agencies will be held to the same high standards that apply to state and local
governments and private institutions that offer federally-assisted education programs.



Q: What process does the Executive Memorandum call for to make sure that these things
get done?

A: The memorandum directs ail federal departments and agencies to do two things. First, the
departments and agencies must report to the President within 90 days, following consultation
with the Attorney General, on measures to ensure effective enforcement of Title IX. The
Attorney General will coordinate the implementation of these measures. Second, the
departments and agencies must submit reports to the Attorney General within 60 days, in which
they describe their federally conducted educational programs and address any special issues that
need to be addressed in preparing an Executive Order. The President directs the Attorney
General to report to him within 60 days after receiving the reports with the results of her review
and a proposal for an appropriate and effective Executive Order that addresses discrimination
based on sex, race, color and national origin in federally conducted education programs and
activities.

Q: Why didn't the President just issue the Executive Order, instead of asking for a study
to be done?

A: The President has not simply directed that a study be done. Rather, he has expressed his
intent to issue an Executive Order and directed that information be collected that will be needed
to develop the terms of the Executive Order. Federal agencies offer numerous education
programs. For example, the Department of Agriculture offers education programs for farmers
and others, the Coast Guard offers boater safety training, and the Federal prisons provide
educational instruction for inmates. Additionally, the Department of Defense and the Bureau of
Indian Affairs each operate school systems. The President wants to be certain that he and the
Attorney General have all the necessary information to close the "coverage gap" and to make
sure no inequitable "loop holes” remain. At the same time, just as is the case under Title IX, it
may be appropriate to include certain exemptions in the Executive Order. The study will also
ensure that unique situations are covered fairly and adequately.

Q: Why are only education programs included in the President's directive concerning the
Executive Order?

- A: We are commemorating the 25th anniversary of Title IX of the Education Amendments of
1972, and Title IX is limited to Federally assisted education programs. This initiative to extend
the principles of Title IX -- and Title VI concerning racial discrimination -- to federally
conducted programs does not preclude issuing similar Executive Orders to cover other programs
in the future. ~

Q. What kinds of education programs will be covered by the Executive Order?

A: We expect that all civilian education programs conducted by Federal agencies will be
covered. These include academic, research, extracurricular and occupational training programs



unrelated to federal employment. Also included are schools operated by the Department of
Defense for children of eligible personnel, schools operated by the Bureau of Indian Affairs, and
education feflowships awarded directly to students by Federal agencies. There currently is no
comprehensive list of such programs, and creating that list is one of the important purposes of the
President's directive. '

Q: Will the Executive Order apply to military educational and training programs?

A: Just as Title IX exempts from its coverage educational institutions whose primary purpose is
to train individuals for the military services of the United States, we expect that military training
conducted by the Department of Defense will be exempted from coverage under the Executive
Order. However, we expect that civilian educational programs such as schools operated by the
Department of Defense for the children of eligible personnel would be covered by the order.

Q: Does the President have the authority to ban discrimination on the basis of race,
national origin, or sex in Federally conducted education programs?

A: Yes, the President does have the authority to prohibit such discrimination in programs
conducted by Federal agencies. The President's Executive Order will not make the specific
provisions of Title IX and Title VI applicable to Federal agencies. However, the President does
have the authority to require the application of the nondiscrimination principles embodied in
those statutes to the Federal education programs for which he is -- ultimately -- responsible.

Q: Will the Executive Order provide students with a ""private right of action” -- meaning
the right to sue the Federal Government over alleged discrimination?

A: That is an issue that will have to be addressed by the Attorney General. However, one of the
primary purposes of the Executive Order is to require Federal agencies to establish
administrative grievance procedures within each agency offering educational programs so
students and their parents have a place to go to file complaints and an administrative avenue for
resolving those complaints. ‘

Q. Why doesn’t the President’s memorandum address discrimination based on disability in
federally conducted education programs?

A. Discrimination based on disability in federally conducted programs is already covered by
section 504 of the Rehabilitation Act of 1973.

Q: What is the report that Secretary Riley will present?
Today, Secretary of Education Richard Riley will present to the President Title IX: 25 Years of

Progress. Produced by the Department of Education, the report documents the profound changes
since the enactment of Title IX in American education and the resulting improvements in the



educational and related job opportunities for millions of American women and girls. The report
also points to what remains to be done to reach equality in education.

Q. What does the Department of Education report find?

This report shows that, twenty-five years after its passage, Title IX has helped bring about
profound changes in American education and the resulting improvements in the educational and
related job opportunities for millions of young Americans.

. In 1994, 27 percent of both men and women had earned a bachelor’s degree, whereas in
1971, about 18 percent of young women and 27 percent of young men had completed 4
or more years of college.

. In 1994, women received 38 percent of medical degrees and 43 percent of law degrees,
whereas in 1972, women earned only 9 percent of medical degrees and 7 percent of law.
degrees. :

. Today, over 100,000 women participate in intercoliegiate athletics— a four-fold increase
since 1971. ‘

. In 1996, 2.4 million high school girls represented 39 percent of all high school athletes,

compared to only 300,000 or 7.5 percent in 1971.

However, the report also shows that, even with the many advances women have made in
academics, employment and athletics, we still need to recognize some dismaying facts that exist
today in our efforts to achieve equality:

. In athletics, there are still about 24,000 more boys’ high school varsity teams than girls’
teams, women receive only one-third of all collegiate athletic scholarships, and operating
expenditures for women’s college sports programs represents only 23 percent of the total
operating expenses.

. Although women earn half of all college degrees, they are still less likely than men to
earn bachelor’s or advanced degrees in high-paying fields such as engineering,
mathematics and computer and physical sciences— fields in which women are under
represented. '

Even though women make up half of the labor market, they are often paid less than men. For

example, in 1993, women who had majored in the natural sciences earned 15 percent less than

men who majored in the same field.
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June 17, 1997

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

SUBJECT:  Strengthening Title IX Enforcement and Addressing Discrimination on the Basis
of Sex, Race, Color and National Origin in Federally Conducted Education
Programs and Activities

As we commemorate the twenty-fifth anniversary of Title [X of the Education
Amendments of 1972, we should pause to recognize the significant progress our nation has made
in increasing educational possibilities for girls and women and recommit ourselves to the goals
of this important legislation. Title IX has broken down barriers and expanded opportunities --
opening classroom doors, playing fields, and even the frontiers of space to girls and women
across this country. '

My Administration is working hard to expand further opportunities for women and girls.
We have stepped up enforcement of civil rights statutes in areas such as access to advanced math
and science programs. We have issued policy guidance on racial and sexual harassment and on
ensuring equal opportunities in intercollegiate athletics. We have aggressively litigated cases
presenting significant issues of discrimination, including cases challenging the exclusion of
women from VMI and the Citadel. My Administration has also sponsored an education
campaign to help young girls build skills, confidence and good health. Finally, my
Administration has reaped the benefits of an ever increasing pool of superbly qualified women,
making it possible for me to appoint record numbers of women to my Cabinet, judicial posts, and
to high levels of decision-making throughout the federal government.

Yet more needs to be done. Our nation is stronger when all of our citizens have the
opportunity to reach their full potential and contribute to our society. Today, I am announcing
two important next steps in our fight to reach true equality in education.

First, I am directing executive departments and agencies to develop vigorous, new Title
IX enforcement plans. We must ensure that all federal agencies that provide financial assistance
to education programs or activities take all necessary steps to ensure that programs and
institutions receiving federal money do not discriminate on the basis of sex.

I therefore direct all heads of executive departments and agencies that provide financial
assistance to education programs or activities, following consultation with the Attorney General,
to report back within 90 days on measures to ensure effective enforcement of Title IX. This
should include a description of department or agency priorities for enforcement, methods to
make recipients of federal financial assistance aware of their obligation not to discriminate, and
grievance procedures to handle Title IX complaints. In accordance with Executive Order 12250,
the Attorney General should coordinate implementation of these measures.



Second, I am asking executive departments and agencies to take appropriate action
against discrimination in education programs or activities conducted by the federal government.
Currently, Title IX generally prohibits discrimination based on sex, and Title VI of the Civil
Rights Act of 1964 generally prohibits discrimination on the basis of race, color, or national
origin in education programs or activities that receive federal financial assistance. However,
these laws do not apply to comparable education programs or activities that are conducted by the
federal government. I believe it is essential that the federal government hold itself to the same
principles of nondiscrimination in educational opportunities that we now apply to education
programs and activities of state and local governments and private institutions receiving federal
financial assistance. Applying these principles to appropriate federally conducted education
programs and activities will complement existing laws and regulations that prohibit other forms
of discrimination in federally conducted education programs -- including discrimination against
people with disabiljties (prohibited by the Rehabilitation Act of 1973) and discrimination based
on race, color, religion, sex or national origin against federal employees (prohibited by Title VII
of the Civil Rights Act of 1964).

I therefore direct all heads of executive departments and agencies to report to the
Attorney General within 60 days:

(1) identifying and describing education programs or activities conducted by the
executive department or agency (including the approximate budget and size of the
program). An education program or activity includes any civilian academic,
extracurricular, research, occupational training, or other education activity conducted by
the Federal government. Examples of federally conducted education programs would
include elementary and secondary schools operated by the Department of Defense for
dependent children of eligible personnel; federally conducted educational research; and
educational fellowships awarded directly by federal agencies to students; and

(2) describing any substantive or procedural issues that might arise under these education
programs or activities related to prohibiting discrimination based on sex, race, color and
national origin in the program or activity, in order to aid in determining where application
of remedial efforts would be appropriate.

On the basis of these reports, I intend to issue an Executive Order implementing
appropriate restrictions against sex, race, color, and national origin discrimination in federally
conducted education programs. I direct the Attorney General to report to me within 60 days after
receiving these reports with the results of her review and a proposal for an appropriate and
effective Executive Order.



A CELEBRATION OF THE 25TH ANNIVERSARY OF TITLE IX

U.S. DEPARTMENT OF EDUCATION
“TITLE IX: 25 YEARS OF PROGRESS”
JUNE 17, 1997

Today, the U.S. Department of Education is releasing “Title IX: 25 Years of Progress,” a
report which summarizes the status and accomplishments of women and girls due to Title
IX initiatives and programs. The following are highlights from the report.

Monday, June 23, 1997 marks the 25th anniversary of the signing of Title IX of the Education
Amendments of 1972, Title IX, one of the nation’s landmark civil rights laws, was enacted by
Congress to eliminate sex discrimination in all aspects of American education - in the classroom,
in course offerings, in the school workplace, and on the athletic fields.

Title IX has brought down many barriers that once prevented girls and women from choosing
the educational opportunities and adult careers they would have liked to pursue. Indeed, the
barriers were so ingrained, they affected all women, regardless of who they were. For instance, in
1966, Luci Baines Johnson, the daughter of President Lyndon Johnson, was refused readmission
to Georgetown University's school of nursing after her marriage because the school did not permit
married women to be students.

Twenty-five years after its passage, Title IX has helped bring about profound changes in
American education and the resulting improvements in the educational and related job
opportunities for millions of young Americans.

PROGRESS IN ACADEMICS

» In 1994, 27 percent of both men and women had earned a bachelor’s degree. In 1991,
about 18 percent of young women and 27 percent of young men had completed 4 or
more years of college.

« In 1992, women earned the majority of master’s degrees (191,000), whereas the
majority of master’s degrees were conferred to men in 1977 (161,800).

« In 1994, women received 38 percent of medical degrees and 43 percent of law
degrees. In 1972, women earned only 9 percent of medical degrees and 7 percent of

law degrees.
PROGRESS IN ATHLETICS

» Today, over 100,000 women participate in intercollegiate athletics— a four-fold

increase since 1971.
« In 1996, 2.4 million high school girls represented 39 percent of all high school athletes,

compared to only 300,000 or 7.5 percent in 1971.



American women won a record 19 Olympic medals in the 1996 Summer Olympic
Games.

In athletics, Title IX compliance is governed by a three part test. Colleges and

universities that are attempting to comply with Title IX in terms of increased sports
participation for women are required to be in compliance with gonly one part of that test.
The three parts of this test are:

Participation opportunities for men and women are “substantially proportionate” to
their respective undergraduate enrollments.

The institution has a history and continuing practice of program expansion that is
responsive to the developing interests and abilities of the under represented sex
(typically female).

The institution is meeting the interests and abilities of its female students even where
there are disproportionately fewer females than males participating in sports.

THE NEXT TWENTY-FIVE YEARS

Today, even with the many advances women have made in academics, employment

and athletics, we still need to recognize some dismaying facts in our efforts to achieve
equality:

In athletics, there are still about 24,000 more boys’ high schootl varsity teams than
girls’ teams, women receive only one-third of all collegiate athletic scholarships, and
operating expenditures for women’s college sports programs represents only 23
percent of the total operating expenses.

Although women earn half of all college degrees, they are still less likely than men to
earn bachelor’s or advanced degrees in high-paying fields such as engineering,
mathematics and computer and physical sciences— fields in which women are under
represented.

Even though women make up half of the labor market, they are often paid less than
men. In 1993, women who had majored in the natural sciences earned 15 percent less
than men who majored in the same field.



Title IX:

25 Years of Progress



Introduction

On the 25th anniversary of Title IX it seems fitting to suggest that America is a more equal,
‘more educated and more prosperous nation because of the far-reaching effects of this legislation.
Much has been accomplished in the classroom and on the playing field and we have many
reasons to celebrate the success of Title IX in expanding our nation’s definition of equality. With
Title IX, we affirm what can be accomplished when we allow all Americans—men and
women—an equal opportunity to be their best.

What strikes me the most about the progress that has been achieved since Title IX was passed in
1972 is that there has been a sea change in our expectations of what women can achieve. More
important, women have shown skeptics again and again that females are fully capable of being
involved as successful and active participants in every realm of American life. Women astronauts
from Sally Ride to Shannon Lucid have made their mark in space even as Mia Hamm and
Michelle Akers have led the women’s national soccer team to Olympic glory and the World
Championship. Women have entered the medical and legal professions in record numbers and we
have seen a fourfold increase in women’s participation in intercollegiate athletics. K

The great untold story of success that resulted from the passage of Title IX is surely the progress
that has been achieved in education. In 1971, only 18 percent of all women, compared to 26
percent of all men, had completed four or more years of college. This education gap no longer
exists. Women now make up the majority of students in America’s colleges and universities in
addition to making up the majority of recipients of master’s degrees. Indeed, the United States
has become a world leader in giving women the opportunity to receive a higher education.

Accompanying this untold story of success is the too frequently told story of the barriers that
women continue to encounter—despite their history of accomplishments and despite the history
of the legislation that protects them from such barriers. Too many women still confront the
problem of sexual harassment, women still lag behind men in gaining a decent wage, and only
one-third of all intercollegiate athletic scholarships are granted to women. Clearly, much more
remains to be done to ensure that every American is given an equal opportunity to achieve
success without encountering the obstacle of gender bias.

But of this I am sure: somewhere in America today there are young women who are studying
hard and achieving success on the athletic field who even now may be thinking hard about their
careers as scientists, business owners, basketball players, or even the possibility of becoming
president of the United States. They may not know of the existence of Title IX, but Title IX will
be there for them should any of them encounter a skeptic who does not believe that they can
succeed and be part of the American Dream.

Richard W. Riley
U.S. Secretary of Education
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Indicators of Progress Toward Equal Educational Opportunity
Since Title IX

College Enrollment and Completion:

*. In 1994, 63 percent of female high school graduates aged 16-24 were enrolled in college,
up 20 percentage points from 43 percent in 1973.

* In 1994, 27 percent of both men and women had earned a bachelor’s degree. In 1971, 18
percent of young women and 26 percent of young men had completed four or more years
of college.

Graduate and Prt;fessional Degrees: e

* In 1994, women received 38 percent of medical degrees. When Title IX was enacted in
1972, 9 percent of medical degrees went to women.

* In 1994 women earned 38 percent of dental degrees, whereas in 1972 they earned only |
percent of them.

* In 1994 women accounted for 43 percent of law degrees, up from 7 percent in 1972.
* In 1993-94, 44 percent of all doctoral degrees awarded to U.S. citizens went to women,

up from only 25 percent in 1977.

Participation in Athletics:

*

Today, more than 100,000 women participate in intercollegiate athletics—a fourfold
increase since 1971.

In 1995, women comprised 37 percent of college student athletes, compared to 15 percent
in 1972.

In 1996, 2.4 million high school girls represented 39 percent of all high school athletes,
compared to only 300,000 or 7.5 percent in 1971. This represents an eightfold increase.

Women won a record {9 Olympic medals in the 1996 Summer Olympic Games.



International Comparisons:

*

In the United States, 87 percent of women 25-34 years old had completed high school in
1992, far more than their counterparts in West Germany, the United Kingdom, France,
Italy, and Canada.

In the United States in 1992, 23 percent of women 25-34 years old had completed higher
education degrees, which is significantly higher than for women in France and Japan (12
percent each), the United Kingdom and West Germany (11 percent each), or Italy (7
percent).

Legislation:

In addition to Title IX, three pieces of supporting and related legislation have been enacted:

*

The Women’s Educational Equity Act of 1974 provides for federal financial and ’
technical support to local efforts to remove barriers for females in all areas of education
through, for example, the development of model programs, training, and research.

Title IV of the Civil Rights Act of 1964 provides for support to schools to comply with
the mandate for nondiscrimination by providing funds for regional Desegregation
Assistance Centers and grants to state education departments for providing more
equitable education to students.

The 1976 amendments to the Vocational Education Act of 1963 require states to act
affirmatively to eliminate sex bias, stereotyping, and discrimination in vocational
education.

-



Title IX:

A Sea Change in Gender Equity in Education

Athletic competition builds character in our boys. We do not need that kind of character in our
girls.—Connecticut judge, 1971

No person in the United States shall, on the basis of sex, be exclided from participation in, be
denied the benefits of, or be subject to discrimination under any educational programs or
activity receiving federal financial assistance.—From the preamble to Title IX of the Education
Amendments of 1972

Civil rights laws have historically been a powerful mechanism for effecting social change in the i
United States. They represent a national commitment to end discrimination and establish-a

mandate to bring the formerly excluded into the mainstream. These laws ensure that the federal
government delivers on the Constitution’s promise of parity so that every individual has the right

to develop his or her talents.

Title IX of the Education Amendments of 1972 bolsters this national agenda and prohibits sex
discrimination in federally assisted education programs. Modeled on Title VI of the Civil Rights
Act of 1964 prohibiting race, color, and national origin discrimination, it was followed by three
other pieces of civil rights legislation: Section 504 of the Rehabilitation Act of 1973 prohibiting
disability discrimination; the Age Discrimination Act of 1975; and Title II of the Americans with
Disabilities Act of 1990 prohibiting disability discrimination by public entities.

Twenty-five years after the passage of Title IX, we recognize and celebrate the profound changes
this legislation has helped bring about in American education and the resulting improvements in
the educational and related job opportunities for millions of young Americans. While no
definitive study has been done on the full impact of Title IX, this “snapshot” report suggests that
Title IX has made a positive difference in the lives of many Americans.

Substantial progress has been made, for example, in overcoming the education gap that existed
between men and women in completing four years of college. In 1971, 18 percent of women
high school graduates were completing at least four years of college compared to 26 percent of
their male peers. Today, that education gap no longer exists. Women now make up the majority
of students in America’s colleges and universities in addition to making up the majority of those
receiving master’s degrees. Women are also entering business and law schools in record
numbers. Indeed, the United States stands alone and is a world leader in opening the doors of
higher education to women.
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The Legislative Road to Title IX

As the women’s civil rights movement gained momentum in the late 1960s and early 1970s,
Americans began to focus attention on inequities that inhibited the progress of women and girls
in education. The issue of sex bias in education moved into the public policy realm when
Representative Edith Green (Ohio) introduced a higher education bill with provisions regarding
sex equity. The hearings that Green held were the first ever devoted to this topic and are
considered the first legislative step toward the enactment of Title IX.

Women Not Admitted

Virginia state law prohibited women from being admitted to the College of Arts and Sciences of
the University of Virginia, the most highly rated public institution of higher education in the
state. It was only under court order in 1970 that the first woman was admitted —Kirstein v,

Rector and Visitors of University of Virginia, 309 F.Supp. 184 (E.D. Va. 1970).

Congressional activity on the issue increased, and in 1971 several education bills that included
sex discrimination proposals were introduced in the House. In the Senate, amendments by
Senators Birch Bayh (Indiana) and George McGovern (South Dakota) to an omnibus education
proposal outlawed sex discrimination in higher education programs. In total, five proposals—all
different—in the House, Senate, and White House proposed to end sex discrimination in
education. Although there was growing agreement that sex discrimination in education should



end, there was little agreement as to the best methods for reaching that goal. It took a House-
Senate Conference Committee several months to settle on the more than 250 differences between
the House and Senate education biils, 11 of which spoke to sex discrimination. The final
legislation—the provision against sex discrimination—became Title IX. '

Married Women Not Wanted

Luci Baines Johnson, the daughter of President Lyndon Johnson, was refused readmission to
Georgetown University's school of nursing after her marriage: in 1966, the school did not
permit married women to be students.

Title IX was adopted by the Conference Committee and sent to the full Senate, which approved it
on May 22, 1972. It then went to the House, and was passed on June 8. President Nixon signed
Title IX on June 23, and on July 1 it went into effect. While developing the implementing
regulation for Title IX, the then-U.S. Department of Health, Education and Welfare (HEW)
received more than 9,700 comments. The final regulations were published on July 20, 1994,
President Gerald Ford signed the Title IX regulations on May 27, 1975 and they were then
submitted to Congress for review.




Achieving Success Under Title IX

Title IX, as a landmark civil rights law, profoundly affects all aspects of schooling by requiring
equal opportunity for females and males. By extension, it also affects equity in the labor market.
The following highlights suggest many of the significant developments in gender equity that can
be linked to Title IX.

Changing Expectations

Since its passage in 1972 Title IX has had a profound impact on helping to change attitudes,
assumptions and behavior and consequently our understanding about how sexual stereotypes

can limit educational opportunities. We now know, for example, that gender is a poor predictor

of one’s interests, proficiency in academic subjects, or athletic ability. As the First Circuit Court

of Appeals noted in a recent Title IX case, “interest and ability rarely develop in a vacuum,; they n
evolve as a function of opportunity and experience.” Decision making in schools and in the labor
market that relies on gender to assess what students and employees know and are able to do is

both archaic and ineffective.

Lowering the drop-out rate

Title IX has played a part in lowering the ]
dropout rate among high school females who Figure 2.—Dropout Rates for Grades Ten to
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Teenage Mother Allowed to Graduate
A parent in the Chicago area contacted the U.S. Department of Education’s Office for Civil
Rights (OCR) when her teenage daughter—who had given birth earlier in the year—was denied
the opportunity to take a final examination because the teacher disapproved of the girl's
pregnancy and her excused absences from school due to childbirth. Without a grade on the final
exam, the student would not be allowed to graduate. OCR contacted the school district and
received assurance that the student could take her exam. She did, and received her diploma.

Increasing the opportunities in math and science

The United States is among only 11 of 41 countries in the recently released Third International
Math and Science Study with no gender gap in grade 8 mathematics and science. A gender gap
still exists, however, in science achievement at the 12th-grade level for females. According the
National Center for Education Statistics, male students were more likely than females to increase
their science proficiency level between 8th and 12th grades, 56 and 51 percent respectively.

Overall, both male and female students were more likely to take more sophisticated mathematics
courses by 1992 than they were in 1982, with females less likely than males to take remedial
mathematics, more likely to take Algebra II, and just as likely to take trigonometry and calculus.
The same is true for advanced science courses, with females more likely than males to study
biology and just as likely to take chemistry, and boys more likely to study physics. In 1994, 68
percent of females took algebra, 70 percent took geometry, and 9 percent took calculus—similar
to the percentage of males taking those courses. In the same year, 95 percent of females took
biology and 59 percent took chemistry—higher than the rates of 92 and 53 percent, respectively,
for their male classmates.

In college, many more women are

Figure 3.—Pcrccnt§ge of Higp School Female Graduates Taking majoring in math, as evidenced by the
Selected Mathematics and Science Courseii“ 1982 and 1992 proportion of undergraduate degrees in

u math awarded to women: 47 percent in
1992, compared to 27 percent in 1962.
This may be the result of the advances
made in their preparation in high school in
math and science during the decade 1982-
1992, as shown in figure 3.
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Tabulations 1993, based on The High School and Beyond Transcript Study and the National
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Increasing the completion of postsecondary, graduate and professional degrees

Women are now graduating from college in record numbers and for the first time in America’s
history their numbers are proportionate to those of men: by 1994, women were earning
bachelor’s degrees at the same rate as men, with both at 27 percent. In 1971, however, only 18
percent of young women had completed four or more years of college compared to 26 percent of
young men. By 2006, women are projected to earn 55 percent of all bachelor’s degrees.

Figure 4 —Number of Degrees Conferred on Females.by
Institutions of Higher Education: 1977 and 1992

Number in Thousands

SOURCE: National Center for Education Statistics, Digesr of Edwcation Statistics 1994,
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In 1992, women also earned the majority
of associate’s (296,800) and master’s
degrees (191,000), reversing the 1977
pattern of men earning the majority of
thern (207,500 and 161,800, respectively).

Between 1977 and 1994, the number of
U.S. women earning doctoral degrees
almost doubled, from just over 7,500 to
almost 14,000. This represents a jump
from 25 percent in 1977 to 44 percent in
1994 of total doctoral degrees conferred.

During the same time period, the
percentage of first-professional degrees
earned by women also rose dramatically:
from 7 percent to 43 percent of all law
degrees; from 9 percent to 38 percent of
all medical degrees; and from 1 percent to
38 percent of all dental degrees. In
veterinary science and pharmacy women
earned the majority of degrees in 1994.

In certain nontraditional areas such as
business, women’s degrees increased
dramatically from 8 percent in 1962 to 47
percent in 1992, This development in
particular is expected to have a profound
impact on women’s earnings potential:
women who choose careers in
nontraditional fields can expect to have
lifetime earnings that are as much as 150
percent of those of women who choose
careers in traditional fields.



“My personal experience has shown me that while the situation for women in science in the
United States is by no means perfect, it is the best one in this world of ours. "—Dominique
Homberger, Swiss-born professor of zoology, Louisiana State University

Women are also increasing the number of science classes they take in college. In the biological
sciences, for example, women eamed only 28 percent of college degrees in 1962 but increased
their proportion to 52 percent by 1992. The gap between men’s and women’s master’s degrees

in the life sciences, physical sciences, engineering and computer sciences has also narrowed over
time. In 1950, only 175 women received bachelor’s degrees in engineering—compared to more
than 52,000.men. By 1966, women were earning a greater number of engineering degrees, but the
proportion of the total was still less than one-half of 1 percent. By 1991, it had risen to more than
15 percent. '

As the number of women who study the sciences increases, so does the proportion of women
who receive graduate degrees in those fields. In 1993, women eamed 20 percent of doctorates in
science and engineering, up from less than 9 percent in 1973. At all levels—bachelor’s, master’s
and doctoral—women’s rates of receiving degrees have risen significantly in the fields of
mathematical, physical, and biological sciences and engineering.

Opening up the professions and opportunities for employment

The many gains that have been made in - - |
giving women new opportunities to Figure 6.—Number of Men in Nursing: 1972
advance their education have had and and 1996
continue to have a direct impact in 140,000
opening up the professions and giving 120.000
women the opportunity to seek

. .. 100,000
employment in nontraditionai fields. In
1993-94 women made up 58 percent of 80.000
postsecondary vocational education 60,000
students. 40,000
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Women have also made significant inroads
in speciality fields. For example, the °
proportion of women gynecologists/ E1 172 W 1o9s
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obstetricians rose from 8 percent 1n 1970 Registered Nurses, “Nations Nurses,” National Sample Survey of

to 39 percent in 1995 an increase simllar Rc‘islcr:d Nursesi March l996i Unﬂublishcd.
]

to increases in their numbers in the field of

medicine overall. Just as medical schools had discouraged young women from admission, so had
some nursing schools discouraged young men. In 1972, the rate of men graduating with nursing
degrees was only 1 percent. In 1996, the rate rose to 5 percent.
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Increasing participation in athletics

Title IX has helped girls and women participate in interscholastic and intercollegiate athietics in
far greater numbers than they had in the past. When Title IX became law, dramatic change was
needed to level the playing fields of this nation’s schools and to change the perception of the
place of girls and women on them. Just one year before the enactment of Title IX, in 1971, a
Connecticut judge was allowed by law to disallow girls from competing on a boys’ high school
cross country team even though there was no girls’ team at the school. And that same year, fewer
than 300,000 high school girls played interscholastic sports. Today, that number is 2.4 million.

The rise of women’s basketball is illustrative of the dramatic changes that have taken place since
the enactment of Title IX. In 1972, 132,299 young girls played high school basketball. In 1994-
95 the number had increased to 412,576, an increase of over 300 percent. In the last two years,
women’s basketball has come of age with the gold-medal victory of the American women’s
basketball team at the 1996 Olympics, the increased media attention to the NCAA women’s
basketball tournament, and the development of two professional women’s basketball leagues.

“Without Title IX, I'd be nowhere. "—Chery! Miller, Olympic athlete
Outstanding member of 1984 gold medal women’s basketball team

In addition, girls and women are increasingly

ici i iti Figure 7.—Intercollegiate Athletics Participation
n
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In many ways, the very image of American Athletics: Status of Efforts to Promote Gender Equity, October

25,1996, Federal Register, December 11, 1979
women in the sports arena is being redefined
by the many accomplishments of women in
athletics. Women are now seen as sports stars in their own right, from Mia Hamm in soccer to
Sheryl Swoopes in basketball. The inspiring story of Dr. Dot Richardson, the captain of the
American Olympic softball team, who immediately left her triumph in Atlanta to begin her
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medical residency, exemplifies just what has been accomplished on the field and off as a result of
Title IX. ,

Dot Richardson - Olympian

Dot Richardson was 10 years old, playing catch in an Orlando, Florida, park when a man
noticed her exceptional arm and asked if she wanted to play on his Little League team.
Richardson was thrilled. "We'll just cut your hair short," said the coach, "and call you Bob."
Richardson never believed that ball playing was reserved for boys. She went on to become a
Jour-time All-American in college and was named NCAA player of the decade for the 1980s. She
graduated as a physician from the University of Louisville Medical School, often ending 20-hour
hospital shifts with workouts and practice so that she could compete in 1996 in the first women's
softball appearance in the modern Olympic Games. She hit the first home run in Olympic softball
history, helping the U.S. team win the gold medal. Richardson is now a resident in orthopedic
surgery at the University of Southern California.

—

Increasing athletic scholarships

Before the passage of Title IX, athletic scholarships for college women were rare, no matter how
great their talent. After winning two gold medals in the 1964 Olympics, swimmer Donna de
Varona could not obtain a college swimming scholarship: for women, they did not exist. It took
time and effort to improve the opportunities for young women: two years after Title IX was voted
into law, an estimated 50,000 men were attending U.S. colleges and universities on athletic
scholarships—and fewer than 50 women. In 1973, the University of Miami (Florida) awarded
the first athletic scholarships to women—a total of 15 in golf, swimming, diving, and tennis.
Today, college women receive about one-third of all athletic scholarship dollars.

Athletic Facilities at Fresno State University, California

Fresno State University had spent more than $15 million on state-of-the-art facilities for men
while it had spent about $300,000 on the women's athletic facilities, which were considered
substandard. Despite this, Fresno State captured 9 of the last 12 softball conference
championships, and 5 current or former members of the Fresno State softball team were on the
U.S. Olympic softball team. To meet the requirements of Title LX, Fresno State completed an
ambitious plan costing more than $8 million to provide equity in athletic facilities for women. A
new building for women athletes houses four new team rooms. In addition, the women's Fresno
State Bulldog Softball team has a new stadium, seating more than 2,500 fans. When the team last
played their traditional rival, bleachers were added for the more than 5,000 people who filled
the stadium. Coach Margie Wright, who was also a coach on the gold medal Olympic softball
team, tells her Fresno State athletes that they got the stadium because of their hard work.

12



Achieving equal opportunity for women in intercollegiate sports has not been an easy task. Some
colleges have faced budgetary restraints and others simply have been reluctant to change the
status-quo. Given the fact, however, that no federal Courts of Appeals have ruled against Title
IX’s athletic provisions, it is clear that the immediate challenge for our nation’s higher education
community is to find positive ways to comply with the law.

Here it is important to recognize that there is no mandate under Title IX that requires a college to
eliminate men’s teams to achieve compliance. The thought that “if women are to gain
opportunities, then men must lose opportunities,” presents a false dichotomy. As with other
educational aspects of Title IX, and according to the expressed will of Congress, the regulation is
intended to expand opportunities for both men and women.

Opening up avenues of achievement through athletics

The critical values Jearned from sports participation—including teamwork, standards, leadership,
discipline, self-sacrifice and pride in accomplishment—are being brought to the workplace as
women enter employment in greater numbers, and at higher levels than ever before. For
example, 80 percent of female managers of Fortune 500 companies have a sports background.
Also, high school girls who participate in team sports are less likely to drop out of school, smoke,
drink or become pregnant. It is no surprise, then, that 87 percent of parents now accept the idea
that sports are equally important for boys and girls.

13
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“] Should Watch... They Should Compete”

“ds a child, 1loved athletics and physical activities. I was talented, but my talent was not
appreciated or approved of by most. I watched my brothers compete on school teams. It didn’t
matter that in the neighborhood pick-up games, I was selected before my brothers. Society -
dictated that I should watch, and that they should compete. So at home in the backyard, I would
catch as my brother worked on his curve ball, I would shag flies as he developed his batting
prowess and, as I recall, I frequently served as his tackling dummy. The brother I caught and
shagged for, and for whom 1 served as a tackling dummy, went on to Georgetown University on a
Jull athletic grant. He later became vice president of a large banking firm. So, while I rode in the
backseat on the bus of opportunity during my lifetime, I want my daughter s daughter and her
peers to be able to select a seat based on their abilities and their willingness to work. Don’t deny
them the things that I dreamed of."—Excerpts of a letter sent to OCR in spring 1995 by Joan
Martin, Senior Associate Director of Athletics, Monmouth University, New Jersey

e
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The Next 25 Years

This report, celebrating the 25th anniversary of the enactment
of Title IX, has focused on the many gains girls and women
have made since 1972 in education and employment. These
gains represent a great deal of work by many Americans, men
and women, but we still have more to do. As thisreport was
being prepared an obituary noted that Rose Will Monroe, the
model for the famous World War II poster of “Rosie the
Riveter,” had passed away. The death of Rose Will Monroe
reminds us that long before Title IX became law, women

were willing to enter the job market in fields from which they
are still sometimes excluded.

Even today as we acknowledge the many advances women have made in academics, employment
and athletics, we still need to recognize some dismaying facts in our efforts to achieve equity.
While sex discrimination is no longer routinely accepted in education and has been prohibited
since Title IX became law, the incidences of sexual harassment and assault that are continually
reported show that freedom from threats to learning still has not been achieved. In response, the
Office for Civil Rights of the Department of Education has released its final policy guidance on
sexual harassment to help educators recognize sexual harassment and formulate age-appropriate
responses to prevent or resolve sexual harassment.

Sexual Assaults and Threats in High School

In one school district, a disabled sophomore high school student was sexually harassed by her
male music teacher. She filed a complaint under Title IX revealing that her school district
ignored her complaints about the teacher’s behavior. As a result, the school district agreed to
place the student in another district and to pay all related costs including 32,000 for counseling

Jees.

In another school district, several female high school students turned to the Office for Civil
Rights for help in stopping sexually harassing threats and comments that occurred for a three-
year period. As is typical in these types of cases, one female student had developed uicers and
other problems due to continual stress. As a result of Title LX the school district developed
disciplinary guidelines to address sexual harassment of students.

15



Other conditions that inhibit equal opportunity in education and the workplace remain:

>

Although women earn half of all college degrees, they are less likely than men to eam
bachelor’s degrees in computer science, engineering, physical sciences, or mathematics.
At still higher levels of education, they account for only 17 percent of doctoral degrees in
math and physical science, 14 percent of doctoral degrees in computer science and 7
percent of doctoral degrees in engineering. This gap takes on more significance still in
the labor market where salaries are among the highest in mathematics/computer science
and engineering— fields in which women are underrepresented. Without more equity in
these fields at all levels, women will remain at the low end of positions and the pay scale
in the information age.

At the high school level, there are still about 24,000 more boys’ varsity teams than girls’
teams, women receive only one-third of all athletic scholarships in college, and, between
1992 and 1997, overall operating expenditures for women’s college sports programs grew
only 89 percent compared to 139 percent for men, representing only 23 percent of the
total operating expenses.

Even though women make up half of the labor market, not only are they underrepresented
in jobs in scientific fields, but they are often paid less than men. In 1993, only 18 percent
of employed recent female science and engineering graduates worked in science and
engineering occupations, compared to 35 percent of their male counterparts. In the same
year, women who had majored in the natural sciences earned 15 percent less than men
who majored in the same field.

Despite women’s large gains toward equal educational attainment and their
accompanying gains in labor force participation, their earnings are only 80 percent of the
earnings of their male counterparts with the same education—3$26,000 vs $32,000,
respectively, for graduates of 4-year colleges in 1993.

President Clinton frequently reminds us that “We do not have a person to waste” if we are to
ensure the well-being of our people and the competitiveness of the nation. Twenty-five years
ago, America began the long process of eradicating discrimination based on gender and has since
moved forward. There have been peaks and valleys in this process, and we cannot ignore the
reality that inequality and discrimination still remain here in 1997.

Yet, the American people have never turned away from the goal of making sure that all
Americans, regardless of gender, are given an equal opportunity to get a good education, to
compete in the athletic arena, and to work in a job or a profession for which they are well
qualified. Title IX, today and in the future, represents and reflects this American commitment to

equality.
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: PRESIDENT CLINTON COMMEMORATES 25TH ANNIVERSARY OF TITLE IX
BY ANNOUNCING NEW STEPS TO ADDRESS SEX DISCRIMINATION
June 17, 1997

“...Until all women have an equal opportunity to develop their full potential and to make ¢
are accepted and welcomed by our society, our freedom as a nation will be incomplete.”
-President Bill Clinton, Women's Equality Da

Proclamation

Today, President Clinton will host an event at the White House to commemorate
the 25th anniversary of Title IX of the Education Amendments of 1972 and
recognize the significant progress our nation has made in increasing educational and
related job opportunities for millions of American women and girls.

Title IX of the Education Amendments of 1872, one of the nation’s landmark civil
rights laws, has made great strides toward eliminating sex discrimination in all
aspects of American education -- in the classroom, in course offerings, in the
school workplace, and on the athletic fields. Title IX generally prohibits sex
discrimination in education programs and activities that receive federal assistance.

President Clinton Directs Agencies to Develop Tough New Enforcement Plans

and Extend the Principles of Title IX to Federal Education Programs

Today, the President will sign and issue an executive memorandum designed to
strengthen Title IX enforcement and extend Title IX's principle of nondiscrimination
to areas not currently covered by the law. The executive memorandum:

. Directs each federal agency to develop a plan to enforce Title IX and requires
all federal agencies to report to the President on measures to ensure effective
enforcement. Each agency’s new plan must include a description of the
agency priorities for enforcement, methods to make recipients of federal -
financial assistance aware of their obligation not to discriminate, and
grievance procedures to handle Title IX complaints.

* Addresses discrimination on the basis of sex, race, color and national origin
in all federally conducted education programs and activities. Currently, Title
IX generally prohibits discrimination based on sex -- and Title VI of the Civil
Rights Act of 1964 prohibits discrimination on the basis of race, color or
national origin -- in education programs or activities that receive federal
assistance. However, these laws do not apply to comparable education
programs or activities that are conducted by the federal government.
Today’s directive will take action against discrimination in education
programs or activities conducted by the federal government. This measure
will hold the federal government to the same standards of non-discrimination
in educational opportunities that now apply to non-federal education
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programs receiving federal assistance.

President Clinton Receives Report Documenting Tremendous Progress Under Title
IX

Today, the Secretary of Education Dick Riley will present to the President Title /X:
25 Years of Progress. Produced by the Department of Education, this report
documents the profound changes since the enactment of Title IX in American
education and the resulting improvements in the educational and related job
opportunities for millions of young Americans, particularly women and girls. The
report also points to what remains to be done to reach equality in education.

Building on a Strong Commitment to Expand Opportunities for Women and Girls
Since President Clinton took office, he has worked hard to expand opportunities for
women and girls. The Clinton Administration has: stepped up enforcement of civil
rights statutes in areas such as access to advanced math and science programs;
issued policy guidance on racial and sexual harassment and on ensuring equal
opportunities in intercollegiate athletics; aggressively litigated cases presenting
significant issues of discrimination, including cases challenging the exclusion of
women from VMI and the Citadel; and sponsored an education campaign to help
young girls build skills, confidence and good health.
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IN THE SENATE OF THE UNITED STATES

Ms. MOSELEY-BRAUN introduced the following bill; which waa read twice and
referred to the Committee on

A BILL

To amend section 485(g) of the Higher Education Act of
1965 to make information regarding men’s and women'’s
athletic programs at institutions of higher education eas-
ily available to prospective students and prospective stn-
dent athletes.

| Be it enacted by the Senate and House of Kepresenta-
2 tives qf the United States of America in Congress assembled,
3 SECTION 1. FINDINGS.

4 Congress makes.the following findings:

5 (1) Since enactment in 1972, title IX of the
6 Education Amendments of 1972 (20 U.S.C. 1681 et
7

seq.) has played a vital role in expanding the athletic
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opportunities available to American girls and
women.

(2) Prior to the enactment of such title IX,
fewer than 32,000 women competed in intereolle-
ginte athletics, women received only 2 percent of
schools’ athletic budgets, and athletic scholarships
for women were practically nonexistent.

(3) In 1997, more than 110,000 women com-
peted in intercollegiale sports, and women account
for 37 percent of college varsity athletes.

(4) While such title IX has been very success-
ful, a significant gap remains between the athletic
opportunities available to men and the athletic op-
portunities available to women.

(5) According to a 1997 study by the National
Collegiate Athletic Association, female college sath-
letes receive only 25 percent of athletic operating
budgets, 38 percent of athletic scholarship dollars,
and 27 percent of the money spent to recruit new
athletes,

(6) While women represent 55 percent of the
students attending institutions of higher eduecation,
women comprise only 37 percent of the athletes at-

tending institutions of higher education.
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1 (7) There is substantial evidence that women
2 and girls who participate in athletics have better
3 physical and emotional health than women and girls
4 who do not participate, and that participation in
5 athletics can improve academice achievement.
6 (8) Easily accessible information regarding the
7 expenditures of institutions of higher education for
8 women’s and men's athletic programs will help pro-
9 spective students and prospective student athletes
10 male informed judgments about the commitmen}{ of
11 & given institution of higher education to- providing
12 athletic opportunities to male and female students
13 attending the institution. |
14 SEC. 2. PURPOSE.
15 It is the purpose of this Aet to make information re-
16 garding men’s and women’'s athletic programs at institu-
17 tions of higher education easily available to prospectjve
18 students and prospective student athletes, w b WANALYIAL ‘HQ,
19 BEC. 3. INFORMATION AVAILABILITY.
20 Section 485(g) of the of the Higher Education Act M
21 of 1965 (20 U.S.C. 1092(g)) is amended—
22 (1) by redesignating paragraphs (4) and (5) as
23 paragraphs (5)and (6), respectively; and
24 (2) by inserting after paragraph (3) the follow-
25 ing:



Uﬁjl-\?'—g.?. 06:08PM “FROM SEN, MOSELEY-BRAUN "T‘O’9456287_8 N POG5/006
O:\SIG\SIG97.398 8.L.C.
4
1 “(4) OFFICE FOR CIVIL RIGHTS.—(A) Each in-
2 stitution of higher education described in paragraph
3 (1) shall provide to the Assistant Secretary for Civil
4 Rights of the Department the inforination contained
5 in the report described in pamgmph (1). W ‘ti‘\“ \iﬁ%
6 “(B) The Assistant Secretary for Civil Rights (LBU -
7 shall annually prepare a report regarding the infor- m_ﬂ" :}‘m
\DY & e | 8 mation reeeived under subparagraph (A) for the u\:ﬁd \e. ©
\ o‘ codn 9 97 year. The report shall— e QJ‘O\“"
\{M 10 “(i) summarize the information and iden-
11 tify trends in the information;
12 “(ii) aggregate the information by divisions
13 of the National Collegiate Athletic Association;
14 and
15 “(iii) econtain information on each individ-
16 ual institution of higher education.
17 “(C) The Secretary shall ensure that the report
18 described in subparagraph (B) is made available on
19 the Internetii Hhi A & reesonclole qeﬁ"cﬁl o@ Hmﬁ.
20 “(D) The Assistant Sccrctary for E::n\i‘k lf.fitsrea.sa ko ‘Q
21 shall establish a toll-free telephone service— Pected o8 RME
22 “(i) to provide the public with information
23 regarding repofts described in subparagraph
24 (B); and

> aekd (DY Provide .. . nfarmukon
Qollecreal 1 S UBgaresmph (R, ar
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“ff) to respond to inquiries from the pub-
lic regarding the provisions of title IX of the
Education Amendments of 1972.

“(E) The Assistaut Secretary for Civil Rights

shall use the information provided by institutions of

higher education under paragraph (1) to gneufé @#

compliance with title IX of the Education Amend-
ments of 1972.

“(F) The Assistant Secretary for Civil Rights

shall notify, not later than 180 days after the date
of enactment of this paragraph, all secondary
schools in all States regarding the availability of the
information reported under subparagraph (B) and
the information made available under paragraph (1),

and how such information may be accessed.
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June 12, 1997

MEMORANDUM

TO:  Phil Kaplan
FR: Nicole Rabner
RE: Executive Memorandum on Title IX

Elena Kagan asked me to forward to you for appropriate internal WH review the attached
working draft of an executive memorandum on Title IX, which is planned to be signed and
issued on Tuesday, June 17th in conjunction with President’s event to commemorate the 25th
anniversary of the passage of Title IX. FYI, there is some discussion about having the President
sign the memorandum during the event.

Mac Reed of OMB Counsel has been involved in our process to develop the attached document,
and he does not intend to do a full agency clearance. The most appropriate agencies (DOE, DOJ,
DOD, and DHHS) have been involved in the development of this memorandum.

Please note that an additional, substantive paragraph may be added on Monday morning, pending /
further discussions.
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June 17, 1997

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

SUBJECT:  Addressing Discrimination on the Basis of Sex, Race, Color and
National Origin in Federally Conducted Education Programs and Activities

As we commemorate the twenty-fifth anniversary of Title IX of the Education’
Amendments of 1972, we should pause to recognize the significant progress our nation has made
in increasing educational possibilities for girls and women and recommit ourselves to the goals
of this important legislation. Title IX has broken down barriers and expanded opportunities --
opening classroom doors, playing fields, and even the frontiers of space to girls and women
across this country.

My Administration has benefited from the expanded educational opportunities that Title
X has provided for American women and girls. I am proud to have appointed record numbers of
women to my Cabinet and to high levels of decision-making throughout the federal government.
My Administration is working hard to expand opportunities for women and girls further by ...
[SPECIFIC EXAMPLES OF ADMINISTRATION ACCOMPLISHMENTS TO BE ADDED]

Yet more needs to be done. Our nation is stronger when all of our citizens have the
opportunity to reach their God-given potentials and contribute fully to our society. Today, I am
announcing an important next step in our fight to reach true equality in education. Currently,
Title IX generally prohibits discrimination based on sex, and Title VI of the Civil Rights Act of -
1964 generally prohibits discrimination on the basis of race, color, or national origin in education
programs or activities that receive federal financial assistance. However, these laws do not apply
to comparable education programs or activities that are conducted by the federal government. I
intend to take appropriate action against discrimination in education programs or activities
~ conducted by the federal government as well.

I believe it is essential that the federal government hold itself to the same standards of
nondiscrimination in educational opportunities that we now apply to education programs and
activities of state and local governments and private institutions receiving federal financial
assistance. This action will complement existing laws and regulations that prohibit other forms
of discrimination in federally conducted education programs -- including discrimination against
people with disabilities (prohibited by the Rehabilitation Act of 1973) and discrimination based
on race, color, religion, sex or national origin against federal employees (prohibited by Title VII
of the Civil Rights Act of 1964).

[ therefore direct all heads of executive departments and agencies to report to the
Attorney General within ninety days:



(1) identifying and describing education programs or activities conducted by the
executive department or agency (including the approximate budget and size of the

-program). An education program or activity includes any civilian academic,
extracurricular, research, occupational training, or other education activity conducted by
the Federal government. Examples of federally conducted education programs would
include elementary and secondary schools operated by the Department of Defense for
dependent children of military personnel here and overseas; federally conducted
educational research; and educational fellowships awarded directly by federal agencies to
students.

(2) describing any substantive or procedural issues that might arise under these education
programs or activities related to prohibiting discrimination based on sex, race, color and
national origin in the program or activity.

On the basis of these reports, I intend to issue an Executive Order implementing
appropriate restrictions against sex, race, color, and national origin discrimination in federally
conducted education programs. I direct the Attorney General to report to me within 120 days
after receiving these reports with the results of her review and a proposal for an appropriate and
effective Executive Order.
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UNITED STATES DEPARTMENT OF EDUCATION
WASHINGTON, D.C. 20202

PURPOSE: INFORMATION

OPTIONS MEMORANDUM
DATE: June ._10, 1997
TO: The Secretary
Through: DS
ES

FROM:  Judith A. wmstoW
General Counsel Acting Under Secrctary

Norma V. Cantu WMVGQ’
Assistant Secretary

Office for Civil Rights
SUBJECT: Tite IX Initiatives

In preparation for the twenty-fifth anniversary of Title IX of the Education Amendments of
1972, you have asked us to examine the feasibility of several potential administrative
initiatives to further implement Tite IX. Ideally, an initiative(s) would be announced at a
White House event commemorating Title IX to be held on June 17, 1997. Below, we discuss
our recommendations regarding each proposal.

These options are the subject of ongoing discussions coordinated by Elena Kagan of the

Domestic Policy Council and also involving the Department of Justice. The discussion below
reflects the concerns and approaches that have come out of those discussions.

Option 1.

Recommendation: This order would prohibit discrimination in educational activites conducted
directly by federal agencies, such as schools administered by the Defense Deparunent or
reasearch conducted directly by federal agencies. We recommend this option -- as long as it is
drafted to also prohibit race and national origin discrimination -- because we believe that the
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federal government should, by its own conduct, lead the Nation’s efforts to ensure equal
educational opportunity. However, we do not believe that it is feasibie to address adequately

by June 17th a wide range of issues concerning its application. Accordingly, we recommend
having the President issue a directive informing department and agency heads of his intent 10
issue this executive order, and directing them to promptly provide information to the Attorney /
General that would enable the administration to effectively develop and irnplement such an
executive order, We have attached a draft, proposed directive for your consideration.

Background: Title IX protects participants in education programs or activities from sex-based
discrimination by recipients of federal funding. Thus, an executive order directed at federally
conducted programs technically would not further the implementation of Title IX because
Congress intended only that Title IX reach federally assisted programs. Instead, the proposed
executive order would for the first time require the federal government to hold itself to the
same standard of nondiscrimination that we now apply to the educational programs and
activities of state and local governments and private institutions, :

Since an executive order prohibiting sex discrimination in federally conducted programs would
not be tied to the Title IX statute, however, several issues arise: Should the executive order be
limited to sex-based discrimination in federally conducted education programs or activities
(Title IX is limited to educational programs or activities recejving federal financial assistance)
or instead, should it apply to any federally conducted programs? Should the executive order
exempt some, or all, of the institutions and activities that Congress exempted from Title IX's
reach, such as military institutions and father-son, mother-daughter activities, et cetera?
Should the Executive Order be limited to sex-based discrimination, or should it create similar
protections to those found in Title VI of the Civil Rights Act of 1964 by prohibiting
discrimination based on race or national origin in federally conducted programs?! What would
be the administrative enforcement mechanism for the executive order?

These questions indicate the difficulty of fully developing and implementing an executive order
prohibiting discrimination in federally conducted programs by June 17th. As an initial matter,

we think it would be extremely problematic to extend the type of protections found in Title IX

to participants in federally conducted programs without also similarly extending the protections

of Title V1. If race discrimination is covered by this initiative, and we strongly believe that it
should be, we would recommend that the initiative still be limited to federally conducted /
education programs. This would be more consistent with a celebration of Title IX, since it is

tied more closely to the goals of Title IX, and it would allow the executive order to be

developed more promptly.

Even if the executive order is limited to federally conducted education programs, we do not

'Disability-based discrimination in federally conducted programs in already prohibited by
the Rehabilitation Act of 1973. 29 U.S.C. § 791,

2
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believe that there presently exists sufficient information about the nature of these federal
programs and activities to determine the appropriate terms of the order.? ' There may be
certain activities that appropriatcly should be exempted. For instance, it is possible that an
overly broad prohibition against different treatment based on sex might interfere with certain
religious or tribal customs in place at schools run by the Burean of Indian Affairs, or might
interfere with legitimate operational decisions of federal prisons. In addition, certain agencies
may raise issues regarding whether they have sufficient or appropriate resources to enforce the
executive order, Unformnately, there clearly is insufficient time before June 17th for
appropriate decision-making on these complex and sensitive issues.’

Proposed Directive: The Department’s draft, proposed Presidential directive clearly states that
the President will issue an executive order prohibiting discrimination based on gender, race,
and nationa)l origin in federally conducted programs. It also provides federal departments the
opportunity to identify affected programs and activities and to consider any substantive or
procedural issues that might arise related to prohibiting discrimination in these programs and
activities, Thus, the proposed directive allows the President to celebrate the anniversary of
Title IX with a renewed, substantive commitment to ending discrimination in education
programs and activities. At the same time, it ensures that the administration promptly obtains
sufficient information to ensure that the prohibition effectively can be implemented.

Option II.

Recommendation: While we believe that administrative enforcement of Title IX may be
incomplete, we do not recommend this option at this time because of the need to discuss

" It is also possible to limit an executive order to prohibiting discrimination based on
sex, race, and national origin in Departiment of Defense schools. Based on our preliminary
rescarch, it appears that there is no general prohibition against discrimination at these schools.
This more limited option, however, would not obviate the need to obtain information about the
extent and nature of the affected programs. An executive order would need to be developed
by, or at least after detailed discussions with, Department of Defense staff, and the executive
order would need to address issues and concerns raised by them. "We remain concerned as 10
whether informed decisions involving the Department of Defense can be made by June 17th.

? We should also note that the effect of this type of executive order would be limited by
the fact that it would not create rights judicially enforceable in private law suirs. See Zhang v,
Slattery, 55 F.3d 732 (2nd Cir. 1995) (““there is no private right of action to enforce obligations
imposed on executive branch officials by executive orders’™) (citations omitted); In re Surface
Mining Regulation Litig., 627 F.2d 1346, 1357 (D.C. Cir. 1980) (holding that executive orders

without specific foundation in Congressional action are not enforceable in private civil suits).

3
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further the implications of issuing extensive regulations by many agenices to implement it. ]

Background: Title IX prohibits discrimination based on sex in any education program or
activity that receives federal financial assistance. It applies to every federal agency that
provides financial assistance to education programs or activities, and requires each of these
agencies to promulgate rules, regulations, or orders of general applicability to ensure
compliance with the law by its recipients. Nevertheless, only a handfirl of agencies currently
have Title IX regulations or complaint procedures.* Where these are lacking, recipients of |/
federal funds may be unaware of their obligation not to discriminate based on sex, and
participants in these federally assisted education programs may be unaware that federal law
protects them from sex discrimination. An appropriate executive order could be effective in
closing this potential enforcement gap.’

However, because the statte requires that affected agencies develop regulations in
order to implement Title IX, the administration cannot step up enforcement by these agencies
without first requiring them to develop Title IX regulations.  The Department of Justice and
we are very concerned that it is not the appropriate time to seek public comment and
Congressional review of new Title IX regulations, which could raise concerns about an
extensive new regulatory effort. We believe any benefit of closing a potential gap in Title IX
enforcement is outweighed by these concerns.

Option III.

Recommendation: We do not recommend this option because it is not fully consistent with the
EADA starute or with the Department’s policies.

4 Although we do not have a complete or accurate listing of federally assisted education
programs, we believe that the majority of education programs assisted by federal funds fall
within the jurisdiction of the Department of Education. Therefore, we do not have reason to
believe there is a widespread or significant absence of Title IX enforcement in the absence of
regulations or compliance procedures.

* You should be aware that if a recipient also receives federal financial assistance from
the Department of Education, enforcement lapses, if any, may be alleviated because the recipient
would be subject to the Department’s Title IX regulation. 34 C.F.R. Part 106. This regulation
requires recipients to execute an assurance of compliance; to designate 2 person to c¢oordinate its
compliance obligations; to adopt grievance procedures to resolve Title IX complaints; and to
notify participants in its education program about its nondiscrimination policy and grievance
procedures. Many, but not all, recipients subject to Title IX also receives funding from the
Department.
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Background: The EADA requires colleges and universities annually to provide data on their
men’s and women's intercollegiate athletic program. The annual reports must be made
available to students, parents, and the public upon request. The Department’s implementing
regulations state that the statute does not require that the information be submitted to the
Secretary. Arguably, the regulation could be changed to require mandatory filing of EADA
reports with the Department as part of a gender equity initiative. However, we recommend
against this proposed initiative for several reasons. First, an athletics initiative would not
reflect the Secretary’s primary education priority -- to raise academic standards. Second, the
Secretary does not believe that it is appropriate to celebrate Title IX by increasing regulatory
and paperwork burdens on schools. The existing EADA regulations were drafted to give
schools as much flexibility as the statute permitted, and a new regulation mandating disclosure
to the Department would be inconsistent with this goal. Such a mandate also is arguably
inconsistent with the language of the statute, which requires disclosure only upon request of
students, parents, and the public. -

We would be pleased to discuss these options at your pleasure.

Artachment
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Memorandum on Gender, Race, and National Origin Discrimination in Federally
Conducted Education Programs and Activities

June 17, 1997 _ | | DRAF.E-

Memorandum to Heads of Executive Departments and Agencies

Subject: Gender, Race, and National Origin Discrimination in Federally Conducted Education
Programs and Activities

I will be issuing an executive order prohibiting gender, race, and national origin
discrimination in any education program or activity conducted by the federal government.

It is fitting to announce this initiative, on the eve of the twenty-fifth anniversary of Title IX
of the Education Amendments of 1972, as we reflect on the tremendous inroads that we have
made against sex discrimination in federally assisted education programs. With the passage of
Title IX in 1972 and Title VI of the Civil Rights Act in 1964, Congress made clear that gender,
race, and national origin discrimination will not be tolerated in education programs that receive
financial assistance from the federal government.

Although a great deal more needs to be done to ensure equal educational opportunities --
recent reports, for instance, show an increase in incidents of hostility and harassment directed at
students because of their gender, race, or the language they speak at home — we can see the
benefits of these Jaws all around us. The passage of Title VI dramatically succeeded in opening -
access to many education programs to racial and national origin minorities, and significant
educational and professional advancement have been achieved. Similarly, Title IX has expanded
educational opportunities for girls and women in advanced mathematics and science,
nontraditional vocational activities, and athletics.

The federal government has an obligation to lead the Nation’s efforts to ensure equal
educational opportunity. This has been my goal since the start of this edministration. I have
appointed more women and minorities to senior administration positions and judicial posts than
any administration. I also established the President’s Interagency Council on Women, the White
House Office of Women's Initiatives and Outreach, the Interagency Council on Women’s
Business Enterprise, and the Department of Justice’s onlence Against Women Office. Sumlarly,
I have established [initiatives for mmontles]

Today, I am announcing my intention to go farther towards this goal, I believeitis

essential that the federal government hold itself to the same standards of nondiscrimination that

we now apply to the educational programs and activities of state and local governments and
private institutions that receive federal financial assistance. To this end, I intend to issue an
executive order prohibiting discrimination based on gender, race, and national origin in all
federally conducted education programs. (Disability-based discrimination in federally conducted
programs is already prohibited by the Rehabilitation Act of 1973.) The executive order will
protect from discrimination participants in federally conducted education programs. It will not
prohibit discrimination against federal employees because laws and regulations already exist
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prohibiting such discrimination and providing mechanisms for handling employment discrimination
complaints by federal employees.

To implement this initiative, I direct all heads of executive departments and agencies to
report the following information to the Attamey General within [60] days of the date of this
memorandum:

(1) Identify and describe all education programs or activities conducted by the executive
department or agency, including the approximate budget and size of the program. An
education program or activity includes any academic, extracurricular, research,

- occupational training, or other education activity conducted by the federal government.
Examples of federally conducted education programs would include elementary and
secondary schools operated by the Department of Defense for dependent children of
military personnel here and overseas; federally conducted educational research; and
educational fellowships awarded directly by federal agencies to students.

(2) Describe any substantive or procedural issues that might arise under these programs
or activities related to prohibiting discrimination based on gender, race, and national origin
in the program or activity.

I also direct the Attorney General to review these reports and to provide to me within
[120] days of the date of this memorandum a proposed executive order effectively implementing a
prohibition against gender, race and national origin dlscmrunatlon in federally conducted
education programs

DRAFT
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Draft Title IX Directive

Background

Despite twenty-five years of progress under Titie IX of the Education
Amendments, we have not yet achieved the goal of gender equity in all levels of
schooling. Girls and women confront barriers that impede their access and success in
math, science, and other non-traditional fields. Sexual harassment is pervasive in too
many schools. Disparities in opportunities to participate in athletics programming is the
norm. In short, we have a lang way to go befora the playing field is indeed level.

Sex discrimination in education not only impedes educational opportunities for
qirls and women; it deprives the nation of talented individuals, and it prevents us from
achieving the best education system in the world. In this connection, the federal
government must take the [ead in assuring that all education programs and activities
receiving federal financial assistance provide equal opportunity to girls and women,
making Title IX's promise of gender equity in education a reality.

Because Title IX covers any educational program or activity that receives federal
financial assistance, every Executive agency funding such programs has the authority
to enforce the statute's mandate. g’et. only four agencies have Title IX regulations.
Moreover, the persistence of sex discrimination in education indicates that a systemic
effort to remove barriers o women and girls is necessary. All Executive agencies
must rededicate their Title 1X enforcement efforts:

i Adopt Title IX Regulations. Only four federal agencies have Title IX
regulations, despite the fact that every agency that funds education programs or
activities has Title IX enforcement authority. All faderal agencies lacking Title IX
regulations should follow the lead of the Department of Education and adopt the
implementing regulation promulgated in 19785, and all policy guidances relating to Title
IX.

It Develop a Title IX Enforcemont Plan. Each agency should develop a plan for
ensuring that the education programs and activities they fund comply with Title IX. This
includes conducting compliance reviews and undertaking enforcement actions focusing
on several critical areas:

Access to Math and Science. Gender gaps in testing and participation rates in
these areas are small during the elementary school years. But as students
progress through the school system, the gaps grow. For example, ...As a result,
girls and women are underrepresented in these fields and in related employment
opportunities. Federal agencies must take steps to ensure that women and girls
have access to and participate in the math and science programs they fund,

- such as scholarship and fellowship programs.
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Access to Non-traditional Occupations. Sex segregation is a fact of life in
too many career education pregrams. For example, in 1992, the National
Assessment of Vocational Education showed that men were 72 percent of
enroliees in technical education, while women comprised 70 percent of health
education enrollees. The School-to-Work Opportunities Act provides one
mechanism for ensuring that women and students of color are exposed to
careers not traditional for their gender and race in state-developed school-to-
work programming, but the federal agencies also must make a systemic effort to
ensure that women are not being tracked inte training that leads to the |0W—Skl||
low-wage jobs of the past.

Sexual Harassment. Studies show that sexual harassment is rampant in
schools, with upwards of 80 percent of girls in elementary and secondary
schools reporting that they have been impacted by this form of sex
discrimination. Sexual harassment is a tremendous barrier to educational
opportunities, particularly for girls and women pursuing non-traditional areas, as
avidenced by the Mitsubishi case. This year, the Department of Education
exercised great leadership in issuing policy guidance regarding sexual
harassment. Federal agencies should adopt these guidelines and ensure that
the institutions they fund have strong, effective policies designed to prevent
harassment in the first instance.

Athletics Participation. We know that participation in sports is critical to girls’
and women's health. It also can open doors to educational opportunities.
However, the vast majority of educational institutions stiil do not provide women
with their fair share of resources, scholarships, and programming. For example,
in 1997, women college athletes received only 25% of athletic operating
budgets, 38% of athletic scholarship doliars, and 27% of funds to recruit new
athletes. Federal agencies funding such activities must take aggressive
measures to ensure that expenditures, participation rates, and scholarship
opportunities are made available to women and girls on an equal basis.

Because Title IX means that tax dollars not be used to further sex discrimination, under
any circumstances, Federal agencies must examine the education programs or
activtities they fund to identify and eliminate inequities in these areas, as well as any
others.

it Follow-up on Agency Activity. Finally, federal agencies funding education
programs or activities will report on their progress enforcing Title iX to the Department
of Justice, through its coordination and review authority, and/or and interagency task
force. The DOJftask force will examine the agency reports and compile an annual
report on the Fedaral government’s prograss on gender equity to be presented o the
White House one year from today. In addition to assessing the progress of the
Executive agencies, the report should include recommendations for improving the
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government's performance and establish a plan for ongoing efforts to combat sex
discrimination in education.
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Draft Executive Order

Under and by virtue of the authority vested in me as President of the United States by
the Constitution and the statutes of the United States, it is ocrdered as follows:

Nondiscrimination on the basis of sex in federally conducted education programs
or activities

(1)  No person shall, on the basis of sex, be excluded from the participation in, be
denied the benefits of, or be subjectad to discrimination under any education
program or activity [as defined in 20 U.S.C. Sec. 1687] conducted by any
Executive agency [or by the United States Postal Service — mirroring Section
504 language).

Applicability

(2)  This Order applias to all allegations of discrimination on the basis of sex in
education programs or activities conducted by the agency, axcapt for complaints
of sex discrimination in employment. [a procedure exists already for such
complaints. See 29 C.F.R. 1814.]

Caompliance

(3) Each Executive Agency shall use the procedures for compliance with Section
504 of the Rehabilitation Act promulgated by the Department of Justice,' 28
C.F.R. 39.170, with the following exception:

(a) *Responsible Official® means the Director of Equal Employment
Opportunity or his or her designee at each agency;

(b) “Complaint Adjudication Officar” means the complaint adjudication officer
appointed by the head of the agency’s Office for Civil Rights;

(c) Complaints may be delivered or mailed to the head of an agency, the
Responsible Official, or agency officials;

(d} Agencies are not required to notify the Architectural and Transportation
Compliance Beard that a complaint has been made.

' Other federal agencies’ enforcement schemes are based largely on the
regulations DOJ promulgated in the early 1980's.
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OPTIONS MEMORANDUM | | DR AFT

To:

From: The Acting Under Secretary/General Counsel .
Assistant Secretary for Civil Rights

Subject: Title IX Initiatives

In preparation for the twenty-fifth anniversary of Title IX of the Education Amendments.of
1972, you have asked us to examine the feasibility of several potential administrative initiatives
to further implement Title IX. Ideally, an initiative(s) would be announced at a White House
event commemorating Title IX to be held on June 18, 1997. Below, we discuss our
recommendations regarding each proposal

OptionI.  Executive Order Requiring Agencies to Enforce Title IX jn Federally
Assisted Programs

Recommendation: For the following reasons we recommend issuance of an executive order
that would step up enforcement of Title IX in federally assisted programs as the best
mechanism for commemorating the anniversary of Title IX. At present, administrative
enforcement of Title IX is incomplete. A renewed commitment to complete the job set out by
Title IX would be a laudatory effort, and would appropriately focus public attention on the
original goals of Title IX. We also believe that it is feasible to develop this executive order by
June 18th, and we have attached a draft, proposed executive order for your consideration.

Background: Tite IX prohibits discrimination based on sex in any education program or
activity that receives federal financial assistance. It applies to every federal agency that
provides financial assistance to education programs or activities, and requires each of these
agencies to promulgate rules, regulations, or orders to ensure compliance with the law by its
recipients. However, only a handful of agencies currently have Title IX regulations or
complaint procedures. Where these are lacking, recipients of federal funds may be unaware of
their obligation not to discriminate based on sex, and participants in these federally assisted
education programs may be unaware that federal law protects them from sex discrimination.

We believe an appropriate executive order would be effective in closing this enforcement gap.' “

! If a recipient also receives federal financial assistance from the Department Of Education,
enforcement lapses may be alleviated because the recipient would be subject to the Departinent’s
Title IX regulation. 34 C.F.R. Part 106. This regulation requires recipients to execute an
assurance of compliance; to designate a person to coordinate its compliance obligations; to adopt

600 INDEPENDENCE AVE.. 5.W, WASHINGTON, D.C. 20202-21t0

Our mission {5 lo ensure equal access (o ¢ducation and (o promaote educational axcellence throughout the Narion.
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Proposed Executive order: The Department’s proposed executive order requires every federal
agency that is authorized to extend federal financial assistance to education programs or

activities to put in place an effective Title IX compliance program, All proposed comphance
plans would be submitted to the Attorney General for review.

Under the executive order, federal agencies are directed to obtain assurances of compliance
with Title IX from their education program recipients as a condition of approval for federal
funds, This puts recipients on notice of their Title IX obligation not to discriminate based on
sex. In order that program participants are aware that they are protected from discrimination,
the executive order also instructs federal agencies to require their recipients, as a condition of
their receipt of federal funds, to develop, and describe how they will publicize, a policy
against sex discrimination and grievance procedures to handle Title IX complaints,

Finally, the executive order instructs federal agencies that they must require recipients to
inform program participants about how they can file a Title IX complaint with the federal
agency. To avoid duplication and ensure efficiency, the executive order informs federal
agencies that they can delegate their obligation to investigate Title IX complaints to an agency
that has the capacity to enforce Title IX (such as the Department of Education). In the past,
the Department of Education did not acr:zpt delegations from agencies without Title IX
regulations. However, we believe that in the absence of implementing regulations, we have
the authonty to enforce the Title IX statute, and thus we will accept delegations from other
agencies regardless of the status of their Title IX regulations.

The proposed executive order does not require federal agencies to implement their enforcement
programs through regulations. Instead, federal agencies could inform recipients of these
requirements as part of an application for, or as part of the documentation establishing, a
contract or grant of federal financial assistance, This approach would be more expeditious and
less burdensome than developing Title IX regulations. We also believe that it is not the
appropriate time to seek public comment on new Title IX regulations. You should be aware
that some federal agencies may be constrained by their own legislation from implementing
these requirements without issuing regulations subject to formal rulemaking. Qur
understanding, however, is that very few, if any, other federal agencies are restricted in this
regard. Thus, we believe the proposed executive order strikes the appropriate balance by
significantly closing the gap in Title IX enforcement without creating additional regulatory
burdens.

grievance procedures to hwlve Title IX complaints; and to notify participants in its education
program about its nondiscrimination pohcy and grievance procedures. However, not every
recipient subject to TitlelIX also receives funding from the Department.

2
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OptionTl. E tive Order Prohibiting Discrimination Based on Sex i
Federally Conducted Programs

Recommendation: We would not recommend this option because we do not believe that it is
feasible to address adequately by June 18th the need for and proper scope of such an executive
order -- including its application to race and national origin -~ as well as a wide range of
difficult jssues concerning its application.

Background: Title IX protects participants in education programs or activities from sex-based
discrimination by recipients of federal funding, Thus, an Executive Order directed at federally
conducted programs technically would-not further the implementation of Title IX because
Congress intended only that Title IX reach federally assisted programs. Instead, the proposed
executive order would for the first time protect participants in federally conducted programs
from sex-based discrimination by the federal government.

Since an executive order prohibiting sex discrimination in federally conducted programs would
not be tied to the Title IX statute, several issues arise: Should the executive order be limited
to sex-based discrimination in federally conducted education programs or activities (Title IX is
limited o educational programs or activities receiving federal financial assistance) or instead,
should it apply to any federally conducted programs? Should the executive order exempt
some, or all, of the institutions and activities that Congress exempted from Title IX's reach,
such as military institutions and father-son, mother-daughter activities, et cetera? Should the
Executive Order be limited to sex-based discrimination, or should it create similar protections
to those found in Title VI of the Civil Rights Act of 1964 by prohibiting discrimination based
on race or national origin in federally conducted programs?’ What would be the administrative
enforcement mechanism for the executive order? Finally, would persons aggrieved by
-violations of the executive order have a right to bring a private law suit against the federal
govemment?

These questions indicate the difficulty of developing this option. As an initial matter, we think
it would be extremely problematic to extend the type of protections found in Title IX to
participants in federally conducted programs without also similarly extending the protections
of Tite VI. However, including Title VI in this initiative would diminish the Administration's
focus -- appropriate to a celebration of Title IX -- on discrimination against women and girls.

It would also arguably raise expectations that the executive order, like Title VI, should apply .
to all federally conducted programs and activities. _

Yet even if the executive order were limited to federally conducted education programs, we do
not believe that there is sufficient information about the exact nature of these federal programs

*Disability-based discrimination in federally conducted programs in already prohibited by the
Rehabilitation Act of 1975. 29 U.S.C. § 791.
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and activities, and about whether, and to what extent, problems of discrimination exist, to
determine the appropriate terms of the order. There may be certain activities that
appropriately should be exempted. For instance, it is possible that an overly broad prohibition
against different treatment based on sex might interfere with certain religious or tribal customs
in place at schools run by the Bureau of Indian Affairs, or might interfére with legitimate
operational decisions of federal prisons. Also, because we have no information that indicates
that sex-based discrimination is a problem in federally conducted programs, an executive order
may not be an efficient use of enforcement resources. Finally, without more information
about the nature and extent of any discrimination, it would be difficult to determine where
enforcement authority should be placed. Unfortunately, there clearly is insufficient time
before June 18th for appropriate decision-making on these very complex and sensitive issues,?

Suboption IIA. Executive Order Prohibiting Sex Discrimination in
Department of Defense Schools

It is also possible to limit an executive order to prohibiting sex-based discrimination in
Department of Defense schools. Based on our preliminary research, it appears that there is no
general prohibmon against sex discrimination at these schools. This more limited option,
however, still raises significant concerns. First, as discussed above, we believe that any
executive order affecting sex discrimination in federally conducted programs, would also have
to reach discrimination based on race and national origin. Second, this option would not
obviate the need, discussed abave, to obtain information about the nature of the affected
programs and the extent of discrimination in those programs, if any. Accordingly, an
executive order would need to be developed by, or at least after detailed discussiong with,
Department of Defense staff, and the executive order would need to address issues and
concerns raised by them. We remain concerned as to whether informed decisions involving
the Department of Defense can be made by June 18th,

Option ITI.  Amend the Equity in Athletics Disclosure Act (EADA) tp Mandate
Disclogqure to the Secretary of Education

Recommendation: We do not recommend this option because it is not fully consistent with the
EADA statute or with the Department’s policies.

Background: The EADA requires colleges and universities annually to provide data on their

* We are also concerned that the effect of this type of executive order would be limited by
the fact that it would not create rights judicially enforceable in private law suits, See Zhang v,
Slagtery, 55 F.3d 732 (2nd Cir. 1995) (““there is no private right of action to enforce obligations
imposed on executive branch officials by executive orders’™) (citations omitted); In re Surface
Mining Regulation Litig., 627 F.2d 1346, 1357 (D.C. Cir. 1980) (holding that executive orders

without specific foundation in Congressmnal action are not enforceable in private civil suits).

4
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men’s and women's intercollegiate athletic program.’ The annual reports must be made
available to students, parents, and the public upon request. The Department’s implementing
regulations state that the statute does not require that the information be submitted to the ,
Secretary, Arguably, the regulation could be changed to require mandatory filing of EADA
reports with the Department as part of a gender equity initiative. However, we recommend
against this proposed initiative for several reasons. First, an athletics initiative would not
reflect the Secretary’s primary education priority -- to raise academic standards. Second, the
Secretary does not'believe that it is appropriate to celebrate Title IX by increasing regulatory
and paperwork burdens on schools. The existing EADA regulations were drafted to give
schools as much flexibility as the statute permitted, and a new regulation mandating disclosure
to the Department would be inconsistent with this goal. Such a mandate also is arguably
inconsistent with the language of the statute, which requires disclosure only upon request of
students, pareats, and the public. '

I would be pleased to discuss these options at your. pleasure.
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DRAFT

Executive Order XXXXXX of June XX, 1997

Enforcement of Civil Rights Protectlons Against Sex Discrimination in Education
Programs

By the authority vested in me as President by the Constitution and the laws of the United
States of America, including Title IX of the Education Amendments of 1972 (20 U.S.C.
1682), and in order to provide, under the leadership of the Attorney General, for the consistent
and effective enforcement of the statute and regulations prohibiting discriminatory practices -
based on sex in education programs receiving Federal financial assistance, it is hereby ordered
as follows:

Section 1, Each executive department and designated agency that provides Federal financial
assistance for education programs under the jurisdietion of Title IX shall appoint a senior
official, who is a full-time officer of the Federal Government and who is responsible for
management or program administration, to report directly to the department or agency head
concerning implementation of this Executive Order and to serve as liaison with the Attorney
General concerning implementation of this Executive Order and the enforcement of Title IX in
education programs.

Section 2, Each department or agency that provides Federal financial assistance for education
programs under the jurisdiction of Title IX shall undertake an effective enforcement program
by developing standards and procedures for receiving complaints and conducting investigation
under Title IX within 120 days of this Executive Order. Such standards and procedures,
thereafter, shall be submitted to the Attomey General for review pursuant to Section 1-202 of
Executive Order 12250 of November 2, 1980. .

Section 3. The standards-and procedures for each department or agency under Section 2, \\/
above, shall include provisions requiring that each recipient of funding for an education
program or activity, which has not already done so, shall (1) sign an assurance of compliance
with Title IX as an initial condition for receipt of Federal financial assistance, (2) furnish
beneficiaries of the education program with information concerning their rights under Title IX,
(3) conduct a self-evaluation of its policies and practices for compliance with Title IX, (4)
modify any of its policies and practices that do not conform with Title IX, and (5) adopt a
system for the recipient's resolution of complaints of noncompliance with Title IX by
beneficiaries of its education program,

Section 4, The standards and procedures for each department or agency under Section 2,
above, also shall include provisions for providing information and technical assistance to
recipients of funding for an educational program or activity on their Title IX obligations and
for the investigation of complaints received under Title IX, which may include the publication
in the Federal Register of a delegation agreement between the department or agency and the
Department of Education or other appropriate department or agency for the delegation of
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certain civil rights compliance functions. All such delegation agreements shall comply with
the requirements issued by the Attorney General under Section 1-207 of Executive Order
12250 and any applicable statutes and regulations and shall be developed in consultation with
the Attorney General and the Secretary of Education or other department or agency, or their
designees.

Section 5. The Attorney General shall periodically report to the President on the
implementation of this Executive Order. These reports shall identify efforts made by
departments and ageacies to enforce Title IX's mandate prohibiting sex discrimination in
Federally assisted education programs. These reports shall also include any advice and
appropriate recommendations for improving the effective implementation of Title IX.

Section 6. Nothing in this Order revokes any part of Executive Order 12250.

The White House
June XX, 1997
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FROM: Jennifer Klein, DPC
Nicole Rabner, DPC

RE: Executive Memorandum on Title IX
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Attached please find a working draft of the executive memorandum on Title IX, which
announces the President’s intention to issue an executive order to prohibit discrimination on the
basis of sex, race color and national origin in federally conducted education programs and
activities. Please bring your comments and edits to the meeting tomorrow at 9:00 am in Room
211 OEOB (please call Laura Emmett for clearance at 202/456-5565), or call Nicole Rabner

today with comments at 202/456-7263.

Distribution:

Elena Kagan, DPC

Bill Marshall, WH Counsel
Judy Winston, DOE

Isabelle Pinzler, DOJ

Mac Reed, OMB

Rosemary Hart, DOJ

Kathy Stock, OMB

Leslie Mustain, OMB
George Lyon, HHS

Andy Hyman, HHS

Lisa Schultz Bressman, DOJ
Kris Balderston, WH Cabinet Affairs
Judy Miller, DOD

Carolyn Becraft, DOD
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June 17, 1997

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

SUBJECT:  Prohibition of Discrimination on the Basis of Sex, Race, Color and
National Origin in Federally Conducted Education Programs and Activities

As we commemorate the twenty-fifth anniversary of Title IX of the Education
Amendments of 1972, we should recognize the significant progress we have made in increasing
educational possibilities for girls and women and recommit ourselves to the goals of this
important legislation. Title IX has broken down barriers and expanded opportunities -- opening
classroom doors, playing fields, and even the frontiers of space to girls and women across this
country.

Since I took office, we have . . . . [FILL IN WITH EFFORTS TO IMPROVE
EQUALITY IN EDUCATION. EXAMPLES IN FIRST DRAFT WERE NOT RELATED TO
EDUCATION. ]

Yet more needs to be done. Recent reports indicate an increase in incidents of hostility
and harassment directed at students because of their gender, race, or the language they speak at
home. [OTHER SPECIFIC EXAMPLES.}

Today, | am announcing an important next step in our fight to reach true equality in
education. Currently, Title X prohibits discrimination based on sex, and Title IV of the Civil
Rights Act of 1964 prohibits discrimination on the basis of race, color, or national origin in any
education program or activity that receives Federal financial assistance. However, these laws do
not apply to programs or activities that are conducted by the Federal government. [ intend to
issue an Executive Order prohibiting discrimination in programs or activities conducted by the .
Federal government as well.

I believe it is essential that the Federal government hold itself to the same standards of
nondiscrimination in educational opportunities that we now apply to educational programs and
activities of state and local governments and private institutions receiving Federal financial
assistance. This will build on existing laws and regulations that already prohibit other forms on
discrimination in Federally conducted education programs -- including discrimination against
people with disabilities (prohibited by the Rehabilitation Act of 1973) and discrimination against
Federal employees (prohibited by Title VII).

I therefore direct all heads of executive departments and agencies to, within [30/60] days
of the date of this memorandum, report to the Attorney General:

(1) tidentifying and describing education programs or activities conducted by the



executive department or agency (including the approximate budget and size of the
program). An education program or activity includes any academic, extracurricular,
research, occupational training, or other education activity conducted by the Federal
government. [OKAY TO INCLUDE EXAMPLES?] Examples of Federally conducted
education programs would include elementary and secondary schools operated by the
Department of Defense for dependent children of military personnal here and overseas,
federally conducted educational research; and educational fellowships awarded directly
by federal agencies to students.

[DO WE NEED THIS PARAGRAPH OR CAN WE REPLACE IT WITH A CLAUSE
IN PARAGRAPH 1 LIKE -- WHERE APPLICATION OF THESE REMEDIAL
EFFORTS WOULD BE APPROPRIATE? (2) describing any substantive or procedural
issues that might arise under these programs or activities related to prohibiting
discrimination based on gender, race, color and national origin in the program or
activity. ]

I further direct the Attorney General to review these reports and to provide to me within
{60/120] days of the date of this memorandum a proposed Executive Order effectively
implementing a prohibition against sex, race, color, and national origin discrimination in
Federally conducted education programs.
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Memorandum on Gender, Race, and National Qrigln Discriminatton in Federally
Couducted Education Programs and Activities
June 17, 1997

Memarandum ta Heads af Executive Dapartments and Agencies

Subject: Gender, Race, and National Origin Discrimination in Federally Conducted Education
Programs and Activitics

I will be igsuing an executive order prohibiting gender, race, and national origin
digerimination in any education program or activity conducted by the faederel government.

It is fitting to announce this initiative, on the eve of the twenty-fifth anniversary of Title IX
of the Education Ametidments of 1972, as we reflect on tha tremendous inroads that we have
made against sex discrimination in federally assisted education programs. With the passage of
Title IX in 1972 and Title VI of the Civil Rights Act in 1964, Congress made clear that gender,
race, and national origin discrimination will not be tolerated in education programs that receive
financial assistance from the federal government,

Although a great deal more needs to be done to ensure equal educational opportunitics «-
recent reports, for instance, show an increase in incidents of hostility and harassment directed at
students because of their gender, race, or the tanguage they speak at home — we can see the
benefits of these laws all around us. The passage of Title VI dramatically succeeded in opening
access to many education programs to racial and national origin minorities, and significant
educational and professional advancement have been achieved. Similarly, Title IX has expanded
educational opportunities for girls and women in advanced mathematics and science,
nontraditional vocational actlvities, and athletics,

The federal goverament has an obligation to lead the Nation’s efforts to ensura equal
educational opportanity, This has been my goal since the gtart of this administration. I have
appointed more women and minorities to senjor administration positions and judicial posts than
any administration. I also established the President’s Interagency Council on Women, the White
House Difice of Women’s Initiatives and Qutreach, the Interagency Council on Women's
Business Enterprise, and the Department of Justice's Violence Against Women Office. Similarly,
I have established [1nitiatives for minorities].

Today, I am announcing my intention to go farther towards this goal. I believe it is
essential that the federal government hold itself to the same standards of nondiscrimination that
we now apply to the educational programs and activities of state and local governments and
private institutions that receive faderal financial assistance. To this end, I intend to issuc an
executive onder prohibiting discrimination based on gender, race, and national origin in all
federally conducted education programs. (Disability-based discrimination in federally conducted
programs is already prohibited by the Rehabilitation Act of 1973.) The executive order will
protect from discrimination participants in federally conducted education programs. It will not
prohibit discrimination ageinst federal employees because laws and regulations already cxist
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prohibiting such discrimination and providing mechanisms for handling employment discrimination
complaints by federzl employees.

To implernent this initiative, I direct all heads of executive departments and agencies to
report the following information to the Attomey General within [60] days of the date of this
memorandum:

(1) Idemify and describe all education programs or activities conducted by the executive
department or agency, including the approximate budget and size of the program. An

" education program Or activity includes any academic, extracurricular, research,
occupational training, or other education activity conducted by the federal government.
Examples of federally conducted education programs would include elementary and
secondary schools operated by the Department of Defense for dependent children of
military personnel here and overscas; federally conducted educational research; and
educational fellowships awarded directly by federal agencles to students.

(2) Describe any substantive or procedural issues that might arise under these programs
or activitice related to prohibiting digcrimination based on gender, race, and national origin
in the program or activity.

I also direct the Attorney General to review these reports and to provide to me within
(120] days of the date of this memorandum a proposed executive order effectively implementing a
prohibition against gender, race and national origin discrimination in federally conducted
education programs.
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TO: Melanne Verveer
Elena Kagan

FROM: Jennifer Klein N2

DATE: 6/5/97

RE: Title IX Meeting

Attached please find the memo prepared by the Department of Education on the
policy options we are considering for the Title IX anniversary. I have not distributed it
because it has not yet been cleared by the Department, but I thought it would be helpful to
you for this afternoon’s meeting.

As you can see, the Department does not recommend issuing an Executive Order
prohibiting discrimination in federally conducted education programs on the basis of sex.
They are concerned that: (1) we will not know before June 17 (the date’of the event)
which programs will be affected; and (2) we should not issue an order on sex
discrimination but not on discrimination based on race and national origin. As Elena and
I discussed, I have raised the possibility of doing an Executive Order directing federal
agencies to compile a list of programs that would be covered unless there were a
persuasive reason not to include them. We should discuss this, as well as their second
concern, further at the meeting.
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EXECUTIVE SUMMARY

REPORT CARD ON GENDER EQUITY

SUBJECT FIRST 25 YEARS

Access to Higher Education | B-

Athletics : C

Career Education C
Employment C-

Learning Environment C-

Math and Science C +

Sexual Harassment D+
Standardized Testing C

Treatment of Pregnant and Parenting Students cC+

A Report of the National Codlition for WWomen and Girls in Education
June 23, 1997 CLINTON LIBRARY PHOTOCOPY



i vl oow [

B-

Title IX has provided women with much greater access 1o colleges and
universities. Yet barriers persist, including sex segregation and disparities in
scholarship awards.

Before Title 1X

& Many celleges and universities set quotas limiting women’s admission
and subjected women to tougher admissions criteria.

& Female applicants to doctoral programs often had to explain how they
would combine a career with family

.& Schools gave preferenice to tmen in the award of scholarships,
fellowships, and loans.

> (]
Progress to Date

& Many financial aid programs have been modified to facilitate women's
access to higher education.

& Women eam more than halfl of the associate’s, bachelors, and master's
degrees, but still lag behind men at the doctoral level, earning just
39 percent of doctoral degrees.

& Women are still underrepresented in math and science, fields that have
been hostile to women.

Improvement Needed

# Congress should amend the new welfare law to allow women to pursue
postsecondary education by allowing college study and work study to
count towatd a welfare recipients work requirement.

& Educational institutions should develop programs and support systems
to encourage wotnen to enter and stick with math and science fields.

ATHLETICS

C

Given that women and girls were virtually closed out of school sports
before Title IX, significant progress has been made. Yei fernales still have
substantially fewer opportunities and incentives to participate in sports.

Before Title IX

& Girls were just 1 percent of all high school athletes. Fewer than
32,000 women competed in intercollegiate athletics.
& Athletic scholarships for women were virtually nonexistent.
& Athletic opportunities for female students frequently were limited
to cheetleading,
‘¢ Female col